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United States Supreme Court: The 2023-2024 Term

Friday, Sept. 29, 2023

Melanie Gray Ceremonial Courtroom, Dineen Hall
Syracuse University College of Law, 950 Irving Avenue
Syracuse, NY 13244

1:15-1:30 p.m.

1:30-1:35 p.m.

1:35-2:55 p.m.

2:55-3:20 p.m.

3:20-4:30 p.m.

CLE Registration

Welcome: Craig M. Boise, Dean and Professor of Law

Panel I: Constitutional Law

Moderator: Keith J. Bybee, Vice Dean and Paul E. and Hon.
Joanne F. Alper °72 Judiciary Studies Professor of Law

Panel participants (in speaking order):

Kareem Crayton, Brennan Centet, Senior Director, Voting
Rights and Representation

Jenny S. Breen, Associate Professor of Law
Lisa A. Dolak 1’88, Professor of Law

Hon. Brenda K. Sannes, ChiefJudge of the United States
District Court for the Northern District of New York

Break for coffee and conversation

Panel II: Crime and Speech

Moderator: Lauryn P. Gouldin, Crandall Melvin Professor of
Law, Laura J. & L. Douglas Meredith Professor of Teaching
Excellence

Panel participants (in speaking order):

Bhavan Sodhi, Chief Program Officet, Innocence Project

Rajit S. Dosanjh, Chief, Appellate Division, United States
Attorney’s Office for the Northern District of New York

Roy S. Gutterman ’93, 1’00, Professor, Newhouse School of
Communications; Directot, Tully Center for Free Speech;
Professor of Law (by courtesy appointment)
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PROGRAM PARTICIPANTS

PANELISTS

Kareem Cravton, Brennan Center, Senior Director, Voting Rights and Representation

Kareem Crayton is the Brennan Center’s senior director for
voting and representation, where he manages the organization’s
efforts to implement pro-voter reforms, combat suppression and
intimidation, and push back against redistricting abuses.

An expert on the intersection of law, politics, and race, Crayton
has served on law and political science faculties across the
country and written more than two dozen publications that
explore the connections between race and politics in
representative institutions. The substantive architect of a first-
generation video game about redistricting, Crayton is also a
digital content creator whose work integrates the scholarly and
practical aspects of voting and other civic participation to engage
the broader public.

Crayton has served as a consultant to many advocacy groups and public officials, including by
representing the Congressional Black, Hispanic, and Asian Pacific Islander Caucuses before the
U.S. Supreme Court as amicus counsel. During the 2020 redistricting cycle, he advised nearly a
dozen local jurisdictions, commissions, and legislative caucuses. He has also informed public and
private institutions regarding election law issues and served as special counsel and chief of staff to
the Democratic house leader in the Alabama legislature in its special session on redistricting. He
served as executive director of the Southern Coalition for Social Justice, where he hired and trained
a litigation team to argue in two key gerrymandering cases before the U.S. Supreme Court.

A native of Montgomery, Alabama, Crayton is a magna cum laude graduate of Harvard College and
holds a doctorate in political science and a law degree from Stanford University. He served as a law
clerk on the U.S. Court of Appeals for the D.C. Circuit (Judge Harry Edwards) and as a foreign law
clerk on the Constitutional Court for the Republic of South Africa (Justice Sandile Ngcobo).
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Jenny S. Breen, Associate Professor of Law

Jenny Breen teaches Constitutional Law, Administrative Law, and Labor
Law. Her interdisciplinary scholarship is centrally concerned with

. democratic governance in the United States and pays particular attention
#¥ to the roles of gender and labor politics. Her current research examines
the Supreme Court’s relationship to democratic erosion in the United

-+ States. She has also written in the areas of immigration and criminal law.
. Her writing has appeared or is forthcoming in journals including Utah

- Law Review, New Labor Forum, Berkeley Journal of Employment and

% Labor Law, the University of Hawai’i Law Review, American Criminal
Law Review, and the Journal of Policy History.

Prior to arriving at the College of Law, Breen practiced immigration law
and then worked as a judicial law clerk to the Hon. Rosemary S. Pooler
on the United States Court of Appeals for the Second Circuit. She also
taught Politics at Ithaca College, including courses on U.S. Politics and the Politics of Work.

Breen received her J.D. from Cornell Law School. She received her Ph.D. in Political Science from
the University of Pennsylvania and her B.A. from the University of North Carolina at Chapel Hill.

Breen is a member and former Secretary of the Syracuse University chapter of the American
Association of University Professors (SU-AAUP).

Lisa A. Dolak 1.’88 Angela S. Cooney Professor of Law (2009-2022)

Professor Dolak teaches courses on patent law, civil procedure, and the
federal courts. Her research interests include issues at the intersections
of patent law and judicial procedure and patent law and legal ethics.

In her professional consulting practice, she serves as an expert in
patent cases, attorney malpractice cases, and attorney disciplinary
proceedings. During a sabbatical leave from Syracuse University, she
served as a law clerk to the Hon. Paul R. Michel, Judge (Ret.), United
States Court of Appeals for the Federal Circuit.

From 2015 through 2021, Dolak served as Senior Vice President and
University Secretary, leading the Office of the Board of Trustees at
Syracuse University, which is responsible for coordinating and
facilitating the activities of the Board and its various committees to
ensure the effective and efficient operation of the University’s system of governance.

Prior to attending law school, Dolak worked for several years as a synthetic organic chemist in
pharmaceutical research aimed at the development of new drugs at Bristol-Myers and Ayerst
Laboratories Research, Inc.
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Dolak received a bachelor’s degree in chemistry from Duquesne University and a Juris Doctor
summa cum laude from the Syracuse University College of Law. She is admitted to practice in New
York and before the US Patent and Trademark Office.

Hon. Brenda K. Sannes, Chief U.S. District Judge

Brenda K. Sannes is the Chief United States District Judge for the
Northern District of New York. At the time of her appointment in 2014
she was the Appellate Chief in the United States Attorney's Office in that
district.

Judge Sannes earned her B.A. degree magna cum laude, with distinction in
the English Department, from Carleton College in 1980. She earned her
J.D. degree magna cum laude from the University of Wisconsin Law
School in 1983 where she was an articles editor for the law review and
was elected to the Order of the Coif.

From 1983 to 1984, Judge Sannes clerked for the Honorable Jerome Farris
on the Ninth Circuit Court of Appeals. From 1984 to 1988, she was a
litigation associate in a law firm in Los Angeles. In 1988, she became an
Assistant United States Attorney in Los Angeles. During her time in that office she served as a
Deputy Chief in the Narcotics Section and later as the Anti-Terrorism Advisory Council
Coordinator. She moved to Central New York in 1994 and was an Assistant United States Attorney
in the Northern District of New York from 1995 until her judicial appointment in 2014. She served
as the Appellate Chief from 2005 until her appointment to the bench.

Bhavan Sodhi, Chief Program Officer, Innocence Project

Bhavan K. Sodhi is the Chief Program Officer at the
Innocence Project (IP). In this capacity, she is responsible
for the oversight, management, and supervision of all six
programmatic departments: Client Intake and Evaluation,
Post-conviction Litigation, Data Science & Research,
Strategic Litigation, Social Work, and Public Policy Reform.

Prior to this role, she served as the IP’s Director of Intake &
Case Evaluation. Bhavan comes to the IP with deep
experience in innocence work, having served as the Legal
Director at Innocence Canada, where she is now a member
of its Case Review Committee and Executive Board. She
was also the Executive Director of the Osgoode Innocence
Project in Toronto and an Adjunct Professor at Osgoode
Hall Law School, teaching wrongful conviction and forensic science. Bhavan also co-founded and
instructed the Wrongful Conviction Clinic at the University of Toronto, Faculty of Law for many
years.

Bhavan has served as a Board Member of the international Innocence Network and has experience
working as both a prosecutor and defense attorney in Toronto. Bhavan has written extensively about
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criminal justice and wrongful convictions and regularly presents on these topics. She is deeply
passionate about and committed to addressing injustice and the systems that foster it.

Rajit S. Dosanjh, Chief, Appellate Division,
United States Attorney’s Office Northern District of New York

Rajit Dosanjh is the Chief of the Appeals Division of the United States Attorney’s Office for
the Northern District of New York (NDNY). He has worked as an Assistant United States Attorney
handling criminal appeals for the NDNY for the last twelve years. Previously, he served as an
Assistant Solicitor General for the New York State Attorney General’s Office. He clerked for Judge
Jed Rakoft in the Southern District of New York and the late Judge Robert Katzmann in the Second
Circuit Court of Appeals. He is a graduate of Yale Law School. In a past life, he earned a Ph.D. in
English Literature from the University of Edinburgh.

Roy S. Gutterman ’93, L.°’00, Professor,
Newhouse School of Communications: Director, Tully Center for Free Speech

An expert on communications law and the First Amendment,
Roy Gutterman is director of the Newhouse School’s Tully
Center for Free Speech.

He is a graduate of the Newhouse School and the Syracuse
University College of Law.

At Newhouse, Gutterman was the 2009-10 director of the
Carnegie Legal Reporting Program. He also works with the
Society of Professional Journalists student chapter and serves
on academic integrity committees.

After graduating from Newhouse, Gutterman worked as a
reporter for the Cleveland Plain Dealer, covering local and
state government, crime, legal issues and general news. He
later clerked for a New Jersey Superior Court judge and
practiced business and general litigation.

Gutterman writes and speaks on media law, free speech, the intersection between courts and
journalists and legal education issues. He has delivered lectures at the Communication University of
China in Beijing, Fudan University in Shanghai and National Chengchi University in Taipei.

Gutterman is a program director for the Burton Foundation for Legal Achievement; on the faculty
committee for the Government Accountability Project in Washington, D.C., and on the honorary
dinner committee for FIRE, the Foundation for Individual Rights in Education.

As an undergraduate, he worked at The Boston Globe; The Courier-News in Bridgewater, N.J. The
Post-Standard in Syracuse; and The Daily Orange. While in law school, he served as editor-in-chief
of the law review.

His book, “L.Rev: the Law Review Experience in American Legal Education” (Academica Press
2002), is in law school libraries around the world.
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PANEL MODERATORS

Keith J. Bybee, Vice Dean and Paul E. and Hon. Joanne F. Alper 72 Judiciary Studies
Professor of Law

Keith Bybee is Vice Dean and Paul E. and Hon. Joanne F. Alper 72
Judiciary Studies Professor at the College of Law. Vice Dean Bybee
holds tenured appointments in the College of Law and in the
Maxwell School of Citizenship and Public Affairs. He also directs
the Institute for the Study of the Judiciary, Politics, and the Media
(IJPM), a collaborative effort between the College of Law, the
Maxwell School, and the S.I. Newhouse School of Public
Communications. Vice Dean Bybee’s areas of research interest
include the judicial process, legal theory, political philosophy, LGBT
politics, the politics of race and ethnicity, American politics,
constitutional law, codes of conduct, and the media.

His books include Mistaken Identity: The Supreme Court and the
Politics of Minority Representation (Princeton, 1998; second printing, 2002), Bench Press: The
Collision of Courts, Politics, and the Media (Stanford, 2007), and All Judges Are Political—Except
When They Are Not: Acceptable Hypocrisies and the Rule of Law (Stanford, 2010). His most recent
book is How Civility Works (Stanford, 2016). He is currently at work on a grant-funded project
examining the positive uses of fake news.

Lauryn P. Gouldin, Laura J. & L. Douglas Meredith Professor of Teaching Excellence 2022-
2025 & Crandall Melvin Professor of Law, Director, Syracuse Civics Initiative

Lauryn Gouldin teaches Constitutional Criminal Procedure,
Criminal Law, Evidence, Constitutional Law, and Criminal
Justice Reform. Her scholarship focuses on the Fourth
Amendment, pretrial detention and bail reform, and judicial
decision-making. Her articles have appeared in the University of
Chicago Law Review, Wake Forest Law Review, BYU Law
Review, Denver Law Review, Fordham International Law
Journal, and the American Criminal Law Review, among others.
In 2017, the AALS Criminal Justice Section recognized her
article, “Defining Flight Risk,” as the first runner-up in the
Section’s Junior Scholars Paper Competition. In 2015, in
recognition of her excellence in teaching, Gouldin was selected
by the Syracuse University Meredith Professors to receive a
Teaching Recognition Award. In 2014 and 2015, the College of
Law Student Bar Association honored Gouldin with the
Outstanding Faculty Award. At their commencement, the Class of 2018 awarded her the College of
Law’s Res Ipsa Loquitur Award for outstanding service, scholarship, and stewardship.

Professor Gouldin graduated from Princeton University with a major in the Woodrow Wilson
School of Public and International Affairs and received her J.D., magna cum laude, from New York
University School of Law. Following law school, Gouldin clerked for the Hon. Leonard B. Sand in
the Southern District of New York and for the Hon. Chester J. Straub of the US Court of Appeals
for the Second Circuit. She also spent several years as a Litigation Associate at Wachtell, Lipton,
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Rosen & Katz, working on matters involving white collar and regulatory defense, internal
investigations and compliance, and securities litigation. Before joining the College of Law faculty,
Gouldin served as the Assistant Director of the Center for Research in Crime and Justice at New
York University School of Law.

OTHER PROGRAM PARTICIPANTS

Craig M. Boise, Dean and Professor of Law

Craig M. Boise became the 12th Dean and Professor of
Law at Syracuse University College of Law in July
2016, where he has continued to build a reputation as
one of legal education’s leading innovators. During his
nearly ten years as a law school dean, he has established
the nation’s first hybrid online J.D. program to utilize
the now-ubiquitous Zoom platform, the first online joint
J.D./M.B.A. program, one of the earliest Master of
Legal Studies programs for non-lawyers, the nation’s
first law-school based incubator for solo practitioners,
and a “risk-free” J.D. program granting a master’s
degree in law to students who completing their first year
of law school but elect not to pursue a law career.

» ; Before coming to Syracuse, Dean Boise was Dean and
Joseph C. Hostetler — Baker & Hostetler Chalr in Law at Cleveland State University’s Cleveland—
Marshall College of Law. He has held faculty positions at DePaul University College of Law, where
he was also Director of the Graduate Tax Program, and Case Western Reserve University School of
Law, and was a visiting professor at Washington & Lee College of Law. He has taught a variety of
tax courses, and his scholarship on US corporate and international tax policy and offshore financial
centers has been published in the Texas International Law Journal, the George Mason Law Review,
and the Minnesota Law Review, among others.

Preceding the commencement of his academic career, Dean Boise practiced tax law for more than
eight years at Cleary Gottlieb LLP and Akin Gump LLP, in New York, and at Thompson Hine LLP,
in Cleveland, OH. He clerked for the Hon. Pasco M. Bowman II, of the US Court of Appeals for the
Eighth Circuit. Dean Boise earned his LL.M. in Taxation from NYU, his J.D. from the University
of Chicago, and his bachelor’s degree in political science, summa cum laude, from the University of
Missouri-Kansas City, where he also completed substantial coursework in piano performance at the
university’s Conservatory of Music.

Dean Boise is a member of the Council of the ABA Section on Legal Education and Admission to
the Bar and previously served on both the ABA’s Standards Review Committee and the Steering
Committee of the AALS’s Deans Forum. He was an inaugural member of the Advisory Council of
the Legal Education Police Practices Consortium, which was founded to promote better policing
practices throughout the U.S. In 2018, he served as Co-Chair of the transition team for New York
Attorney General Tish James. He is a past member of the New York State Judicial Institute on
Professionalism in the Law and the New York State Bar Association’s COVID-19 Recovery Task
Force and is admitted to the bar in New York and Ohio.
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PANEL I: CONSTITUTIONAL LAW
Moderator: Vice Dean Keith J. Bybee

PANELIST
: ; TOPICS/CASES
(in speaking order)
Kareem Crayton, Overview of recent and upcoming voting/election cases,
Brennan Center, Senior Director, including Allen v. Milligan (2023) and Alexander v. South Carolina
Voting Rights and Representation State Conference of the NAACP, No. 22-807

Consumer Financial Protection Burean v. Community Financial Services
Association of America, Limited, No. 22-448

Jenny S. Breen, o . :
Atrmaz'ate. Professor of Law Loper Bright Enterprises v. Raimondo, No. 22451

Securities and Exchange Commission v. Jarkesy, No. 22-859

Lisa A. Dolak 1’88,
Professor of Law

Moore v. United States, No. 22-800

Hon. Brenda K. Sannes,
Chief Judge of the United States
District Court for the Northern

District of New York

Acheson Hotels, I.1.C v. Laufer, No. 22-429

Muldrow v. City of St. Lonis, Missouri, No. 22-193
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PANEL II: CRIME AND SPEECH

Moderator: Professor Lauryn P. Gouldin

PANELIST

(in speaking order)

TOPICS/CASES

Bhavan Sodhi,
Chief Program Offficer,
Innocence Project

Overview of modern challenges litigating innocence;
reflecting on Jones v. Hendrix, No. 21-857 and Shinn v.
Rawmsirez, No. 20-1009

Rajit S. Dosanjh,
Chief, Appellate Division,
United States Attorney’s Office
Northern District of New York

Pulsifer v. United States, No. 22-340

Roy S. Gutterman ’93, 1’00,
Professor, Newhouse School of
Communications; Director, Tully Center for

Free Speech

O Connor-Ratcliff v. Garnier, No. 22-324

Lindke v. Freed, No. 22-611

Vidal v. Elster, No. 22-704
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Allen v. Milligan

(consolidated with Allen v.
Caster)

No. 21-1086 [Arg: 10.4.2022]
[Op: 6.8.2023]

Holding: Plaintiffs demonstrated a reasonable likelihood of success on their
claim that the districting plan adopted by the state of Alabama for its 2022
congtressional elections likely violated Section 2 of the Voting Rights Act.

Judgment: Affirmed, 5-4, in an opinion by Chief Justice Roberts on June 8,
2023. Chief Justice Roberts delivered the opinion of the court, except as to
part III-B-1. Justices Sotomayor, Kagan, and Jackson joined the opinion in
full, and Justice Kavanaugh joined except for Part III-B-1. Justice Kavanaugh
filed an opinion concurring in all but Part ITI-B-1. Justice Thomas filed a
dissenting opinion, in which Justice Gorsuch joined, in which Justices Barrett
joined as to Parts II and I1I, and in which Justice Alito joined as to Parts II-A
and II-B. Justice Alito filed a dissenting opinion, in which Justice Gorsuch
joined.

Alexander v. South Carolina
State Conference of the NAACP

No. 22-807 [Arg: 10.11.2023]

Lower Court Decision

Issue(s): (1) Whether the district court erred when it failed to apply the
presumption of good faith and to holistically analyze South Carolina
Congressional District 1 and the South Carolina General Assembly’s intent;
(2) whether the district court erred in failing to enforce the alternative-map
requirement in this circumstantial case; (3) whether the district court erred
when it failed to disentangle race from politics; (4) whether the district court
erred in finding racial predominance when it never analyzed District 1’s
compliance with traditional districting principles; (5) whether the district court
clearly erred in finding that the General Assembly used a racial target as a
proxy for politics when the record showed only that the General Assembly
was aware of race, that race and politics are highly correlated, and that the
General Assembly drew districts based on election data; and (6) whether the
district court erred in upholding the intentional-discrimination claim when it
never even considered whether—Ilet alone found that—District 1 has a
discriminatory effect.

Consumer Financial Protection

Bureau v. Community Financial

Services Association of America,
Limited

No. 22-488 [Arg: 10.3.2023]

Lower Court Decision

Issue(s): Whether the court of appeals erred in holding that the statute
providing funding to the Consumer Financial Protection Bureau, 12 U.S.C. §
5497, violates the appropriations clause in Article I, Section 9 of the
Constitution, and in vacating a regulation promulgated at a time when the
Bureau was receiving such funding,.
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Loper Bright Entetprises v.
Raimondo

No. 22-451 [Arg: TBD]

Lower Court Decision

Issue(s): Whether the court should overrule Chevron v. Natural
Resources Defense Council, or at least clarify that statutory silence
concerning controversial powers expressly but narrowly granted elsewhere in
the statute does not constitute an ambiguity requiring deference to the agency.

Securities and Exchange

Commission v. Jatkesy
No. 22-859 [Arg. TBD]

Lower Court Decision

Issue(s): (1) Whether statutory provisions that empower the Securities and
Exchange Commission to initiate and adjudicate administrative enforcement
proceedings seeking civil penalties violate the Seventh Amendment; (2)
whether statutory provisions that authorize the SEC to choose to enforce the
securities laws through an agency adjudication instead of filing a district court
action violate the nondelegation doctrine; and (3) whether Congress violated
Article II by granting for-cause removal protection to administrative law
judges in agencies whose heads enjoy for-cause removal protection.

Moore v. United States
No. 22-800 [Arg: TBD]

Lower Court Decision

Issue(s): Whether the 16th Amendment authorizes Congress to tax
unrealized sums without apportionment among the states.

Acheson Hotels, LLC v. Laufer
No. 22-429 [Arg: 10.4.2023]

Lower Court Decision

Issue(s): Whether a self-appointed Americans with Disabilities Act “tester”
has Article III standing to challenge a place of public accommodation’s failure
to provide disability accessibility information on its website, even if she lacks
any intention of visiting that place of public accommodation.

Muldrow v. City of St. Louis,
Missouri

No. 22-193 [Arg: TBD]

Lower Court Decision

Issue(s): Whether Title VII of the Civil Rights Act of 1964 prohibits
discrimination in transfer decisions absent a separate court determination that
the transfer decision caused a signification disadvantage.
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Jones v. Hendrix
No. 21-857

[Arg: 11.1.2022] [Op: 6.22.2023]

Holding: The saving clause in 28 U.S.C. § 2255(e) does not allow a prisoner
asserting an intervening change in the interpretation of a criminal statute to
circumvent the Antiterrorism and Effective Death Penalty Act of 1996’s
restrictions on second or successive Section 2255 motions by filing a habeas
petition under Section 2241.

Judgment: Affirmed, 6-3, in an opinion by Justice Thomas on June 22, 2023.
Justice Sotomayor filed a dissenting opinion, in which Justice Kagan joined.
Justice Jackson filed a dissenting opinion.

Shinn v. Ramirez

No. 20-1009
[Arg: 12.8.2021] [Op: 5.23.2022]

Holding: Under 28 U.S.C. § 2254(e)(2), a federal habeas court may not
conduct an evidentiary hearing or otherwise consider evidence beyond the
state court record based on the ineffective assistance of state postconviction
counsel.

Judgment: Reversed, 6-3, in an opinion by Justice Thomas on May 23,
2022. Justice Sotomayor filed a dissenting opinion, in which Justices Breyer
and Kagan joined.

Pulsifer v. United States
No. 22-340 [Arg: 10.2.2023]

Lower Court Decision

Issue(s): Whether a defendant satisfies the criteria in 18 U.S.C. §

3553(f)(1) as amended by the First Step Act of 2018 in order to qualify for
the federal drug-sentencing “safety valve” provision so long as he does not
have (a) more than four criminal history points, (b) a three-point offense, and
(c) a two-point offense, or whether the defendant satisfies the criteria so long
as he does not have (a), (b), or (c).
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O’Connor-Ratcliff v. Garnier

No. 22-324 [Arg: 10.31.2023]

Lower Court Decision

Issue(s): Whether a public official engages in state action subject to the First
Amendment by blocking an individual from the official’s personal social
media account, when the official uses the account to feature their job and
communicate about job-related matters with the public, but does not do so
pursuant to any governmental authority or duty.

Lindke v. Freed
No. 22-611 [Arg: 10.31.2023]

Lower Court Decision

Issue(s): Whether a public official’s social media activity can constitute state
action only if the official used the account to perform a governmental duty or
under the authority of his or her office.

Vidal v. Elster
No. 22-704 [Arg: 11.1.2023]

Lower Court Decision

Issue(s): Whether the refusal to register a trademark under 15 U.S.C. §
1052(c) violates the free speech clause of the First Amendment when the
mark contains criticism of a government official or public figure.

United States v. Rahimi
No. 22-195 [Arg: 11.7.2023]

Lower Court Decision

Issue(s): Whether 18 U.S.C. § 922(g)(8), which prohibits the possession of
firearms by persons subject to domestic-violence restraining orders, violates
the Second Amendment on its face.

**The full October term can be found here, courtesy of SCOTUSblog.
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The Supreme Court delivered a surprise last Thursday to many of us in the voting rights and
redistricting communities with its decision in Allen v. Milligan, which affirmed that the Voting
Rights Act remains an active tool for civil rights enforcement. The law has been described at
times as super-legislation because of its bipartisan pedigree and its effectiveness in
bringing long-awaited, fundamental change for voters of color in our political system.
Despite the Court's recent rulings showing decided hostility to other federal tools to protect
equal representation — by effectively ending the special oversight provisions of the Voting
Rights Act and by refusing to regulate partisan gerrymandering — Milligan cut against the
grain. The Court found that the State of Alabama had violated federal law by

underrepresenting Black voters in its 2021 congressional district map.

Black voters are about a quarter of Alabama's voting age population, and a straightforward
application of Section 2 (which guarantees voters an equal opportunity to elect candidates
of choice) would mean that two of Alabama'’s seven districts should reflect that
community's preferences for political candidates. But the state legislature enacted a map
with just one of seven districts with a Black majority — the basic configuration the state had
also used in 2020. The map illustrates a classic case of “vote dilution,” in which a

community's ability to use political power is limited due to district lines.

The above is not simply a statement of the governing law — it's an assessment based on my
personal experience. | am a native of Montgomery, a member of Alabama's bar, and | served
as counsel to the Democrats in the legislature through Alabama's two most recent
redrawing efforts. (The last time was to remedy a different constitutional violation back in

2017.) This time around, the Republican supermaijority insisted that they understood the law
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and even invited lawsuits to test the matter, perhaps believing the Roberts Court would

extend its pattern of cutting back on voting rights enforcement.

But siding with Black voters who challenged this map, the Court ordered that a second
district was justified in light of the size of the Black population and the prolonged patterns
of racially polarized voting in the state. The surprising part of this decision was the Court’s
strong embrace of the history behind Congress’s passage of Section 2 along with four

decades of well-established judicial interpretation of the law.

The Roberts Court appeared poised to issue a final blow to what was left of the Voting

Rights Act, yet this decision represents the Supreme Court’s first formal endorsement of a
vote dilution claim since 2006. While this decision means that Alabama and other states in
the Black Belt (Louisiana and Georgia have analogous pending cases) will soon be drawing
new district maps to improve representational opportunities for Black voters, this welcome

news is also tempered by two stark realities.

First, Black voters will have endured a full congressional term waiting on the Court to finally
strike down a patently illegal map — because of the Court’s use of the “shadow docket,”
they had to vote in illegal districts that they knew were underrepresenting them. The second
point is just as sobering. Section 2 remains on the books, but the provision emergesin a
severely weakened state — and not out of danger. Over the last 10 years, the Roberts Court
has taken a newly renewed Voting Rights Act that was on the march and left it an anemic
tool whose future carries uncertainty. For example, a pending case about whether civil
rights advocates have a right to sue under Section 2 threatens to rob Black voters of

pursuing claims on their own.

But for now, a win is a win, and there is good reason to celebrate the promise of improved
political representation for communities in the Deep South, where the need for federal

protection is most pronounced.
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A Rare Win for Voting Rights at the Supreme Court

Michael Li
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Black voters in Alabama won a victory at the Supreme Court Thursday with a narrow 5—4 ruling written by Chief Justice
John Roberts holding that state lawmakers violated the Voting Rights Act when they redrew Alabama’s congressional map
after the 2020 census.

The decision is an important, if qualified, win for voting rights advocates. If the high court had done what Alabama and
conservative groups had asked — and what the dissenting justices wanted — it would have radically rewritten or even

eliminated one of the few remaining protections of the Voting Rights Act.

At the heart of the case, Allen v. Milligan, was the question of whether the congressional map adopted by lawmakers illegally
diluted Black political power when it divided communities in Alabama’s mostly rural and heavily impoverished Black Belt

region among five different districts.

Under Section 2 of the Voting Rights Act, minority voters can sue to force states or localities to change voting maps if they
can show that racially polarized voting interacts with the design of maps to make it impossible for minority communities to

win political power. That’s exactly what Black voters argued happened in Alabama.

Under the legislature’s map, although Black voters are a substantial majority in the 7th Congressional District on the
western side of the state, represented by Democrat Terri Sewell, they are 30 percent or less of the population in the region’s
other four districts. Given Alabama’s long history of starkly racially polarized voting, this careful “packing and cracking” has

the effect of ensuring that Black voters are always shut out of power except where they are a majority or near majority. While
in many other parts of the country, a lack of racially polarized voting means minority voters can win power through the hard
work of building multiracial coalitions, that simply isn’t possible under current circumstances in Alabama. Six decades after

the end of Jim Crow, white and Black Alabamians continue to prefer completely different candidates — strongly and

unwaveringly so.
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Source: Declaration of Moon Duchin filed by plaintiffs in Milligan v. Merrill.

A three-judge trial court that included two appointees of President Trump unanimously agreed with Black voters, ordering
Alabama to redraw its map to create two districts “where Black voters either comprise a voting-age majority or something

quite close to it.”

Alabama appealed, claiming that it could not create a second Black district without violating lawmakers’ stated policy
preference for changing districts as little as possible in redistricting, including making sure counties along the state’s Gulf
Coast were kept whole within the same district. It also urged the high court to throw out long-established precedents and

adopt a “race-neutral benchmark” for judging what the appropriate number of minority districts should be.

Chief Justice John Roberts, joined by Justice Brett Kavanaugh and the court’s three liberal justices, forcefully rejected what
they described as “Alabama’s attempt to remake our §2 jurisprudence anew.” Under Alabama’s approach, the court said “a
State could immunize from challenge a new racially discriminatory redistricting plan simply by claiming that it resembled
an old racially discriminatory plan.” The Court also noted that evidence in the case did not establish that keeping Gulf Coast
counties together should be a higher priority than keeping the Black Belt together, describing the region as a community of
interest with “a high proportion of black voters who ‘share a rural geography, concentrated poverty, unequal access to
government services, .. .lack of adequate healthcare,’” and a lineal connection to ‘the many enslaved people brought there to

work in the antebellum period.”

Instead, the Court said that the trial court had “faithfully applied our precedents and correctly determined” that the Voting
Rights Act required creation of a second district where Black voters had a reasonable opportunity to be politically successful.
Roberts suggested this should be easy to do given that the “plaintiffs adduced eleven illustrative maps—that is, example
districting maps that Alabama could enact—each of which contained two majority-black districts that comported with
traditional districting criteria” and that were more compact, on average than the state’s map. (The yellow districts in the
maps below from an expert report presented to the trial court are just four examples of how the new district could be

configured.)
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Figure 2: The four alternative plans presented in this report.

Source: Declaration of Moon Duchin filed by plaintiffs in Milligan v. Merrill.

The ruling will reverberate across the country. The most immediate impact is likely to be in Louisiana, where last year a
federal district court ordered the state’s congressional map to be redrawn to create an additional Black district. The Supreme
Court put that ruling on hold pending resolution of the Alabama case, but is expected in the coming days to send the case
back to the trial court. Likewise, in Georgia, a court will hold hearings this fall on claims that the Voting Rights Act requires
redrawing of Georgia’s congressional map to create an additional Black district. Along with Alabama, these states could see

new maps in time for the 2024 elections.

The ruling will also affect roughly three dozen other ongoing Section 2 cases around the country, ranging from challenges to
Texas’s congressional map to lawsuits over city council districts in Dodge City, Kansas, and county commission districts in
Thurston County, Nebraska. However, many of these cases are not as far along as the cases in Louisiana and Georgia, and it
remains to be seen whether this second group of cases, including their inevitable appeals, can be resolved before the next

election.

But if the decision didn’t further dismantle voting rights protections, it also didn’t strengthen them. In many ways, in fact,
the win in Milligan spotlights how thin the tools for fighting discriminatory line drawing have become. The Milligan opinion
itself notes that in recent years, Section 2 lawsuits have only “rarely been successful,” with fewer than a dozen Section 2

victories since 2010 at any level of government, including school boards and city councils.

Indeed, for years, the Supreme Court has been slowly but steadily eroding the robustness of Section 2, for example by
imposing compactness and demographic requirements that act in tandem to make it harder for plaintiffs to win relief from
racially discriminatory maps in the diverse, multi-ethnic communities where Americans increasingly live.

And, even where Section 2 plaintiffs succeed, as Alabama and Louisiana illustrate, courts often use the so-called Purcell
principle and the excuse of an upcoming election to delay the redrawing of maps, effectively giving discriminatory line
drawers one free election and term of office to enact policy. While districts may ultimately be struck down, people must live
with the consequences of elections under illegal maps. In short, even if the Supreme Court didn’t do as many feared and
further whittle away at the Voting Rights Act, the status quo for voters, and minority voters in particular, remains deeply
inadequate.
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While Milligan should be celebrated as a win for fair representation, it cannot be an excuse for congressional inaction. This

month marks the 10-year anniversary of the Supreme Court’s decision in Shelby County v. Holder, a decision that gutted

another key provision of the Voting Rights Act. In the decade since, Congress has tried and repeatedly failed to overcome
legislative inertia to respond. Section 2 lives to fight another day, but the provision by itself is not — and never has been —
enough. It is well past time to not only restore but strengthen the Voting Rights Act for a 21st-century America. Nothing less

than the future of the country’s emerging multiracial democracy is at stake. Congress must act.
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Richard F. Allen

Special Master

150 South Perry Street
Montgomery, Alabama 36104

Re: Milligan v. Allen, Case No. 2:21-cv-01530 (N.D. Ala.)
Caster v. Allen, Case No. 2:21-cv-01536 (N.D. Ala.)

Dear Mr. Allen,

Thank you for this opportunity to comment on behalf of the Brennan Center for Justice
at New York University School of Law on the main remedial proposals submitted by
parties and non-parties in the above cases.

Founded in 1995 to honor the extraordinary contributions of U.S. Supreme Court Justice
William J. Brennan, Jr. to American law and society, the Brennan Center is a not-for-
profit, non-partisan think tank and public interest law institute that seeks to improve
systems of democracy and justice. The Brennan Center conducts regular empirical,
qualitative, historical, and legal research on redistricting and has participated in a number
of voting rights and redistricting cases around the country in state and federal court, both
as counsel and as amicus curiae, including filing amicus briefs at the United States
Supreme Court in Alabama Legis. Black Caucus v. Alabama (2015), Cooper v. Harris
(2016), and Allen v. Milligan (2023).

The Brennan Center submits these comments (a) to address the concerns raised by the
State and parties in related litigation that certain configurations of a map with two
performing Black opportunity districts would result in an unconstitutional racial
gerrymander and (b) to offer an independent, expert comparison of the main remedial
proposals before the special master.

As set forth in this letter, it is the considered view of the Brennan Center that the illegal
vote dilution found by the three-judge panel can be addressed only by adopting a robust
remedy along the lines proposed by the Milligan and Caster plaintiffs and that, contrary
to assertions by others, applying such a remedy in this case would not violate any
constitutional limits on map drawing. By contrast, our assessment is that other proposed

Brennan Center for Justice at New York University School of Law

120 Broadway, Suite 1750 New York, NY 10271
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remedies, even some that have arguable merit, either would fail to provide a meaningful
opportunity to elect Black-preferred candidates in two districts, as ordered by the district
court, or would be less likely to perform consistently over time.

Given that Alabama politics is likely to continue to be characterized by highly racially
polarized voting patterns — especially in rural regions and particularly so when a Black
candidate is Black voters’ preferred candidate — we strongly believe that selecting or
creating a map with two majority Black districts would provide the best assurance of a
complete remedy for the vote dilution injury and, at the same time, would afford a greater
share of Black voters in Alabama with a meaningful chance to elect preferred candidates.

We would be happy to respond to any questions you may have.

Opening Observations on Racial Gerrymandering

Both the State and the plaintiffs in Singleton v. Allen, Case No. 2:21-cv-01291 (N.D.
Ala.), contend that dividing certain counties in a plan would result in an unconstitutional
racial gerrymander, although they disagree somewhat on which counties cannot be
divided. The State’s concerns focus on the division of Mobile County, while the Singleton
plaintiffs focus their racial gerrymandering arguments primarily on the longstanding
division of Jefferson County, home to the City of Birmingham.

However, the arguments of both the State and the Singleton plaintiffs assign to Alabama
counties a special protected status in congressional redistricting that they have never
enjoyed under Alabama law. Provisions of the Alabama Constitution only refer to
keeping counties whole for state legislative line drawing, not for congressional districts.
Ala. Const., art. IX, § 199-200. And in almost every level of map drawing, the state’s
practice has not treated counties as indivisible units. Under Alabama’s longstanding
practice, many counties (including larger ones like Jefferson County and Mobile County)
are regularly split in maps.

For example, the State’s 2021 and 2023 enacted congressional plans, like the Milligan
and Caster plaintiffs’ joint proposed plan, the Singleton plan, and the Pringle plan, all
divide Tuscaloosa County. Likewise, until 2023, the City of Montgomery along with the
rest of Montgomery County, was divided (between 2010 and 2020, even divided twice)
in all of the state’s congressional redistricting plans since 1992. And the state’s 2021 and
2023 plans, like the Milligan and Caster plaintiffs’ proposed map, all divide Jefferson
County, placing the much of Birmingham in a different district than its southern
suburbs.

For its part, Mobile County is currently divided among districts more than required for
compliance with equal population requirements in multiple state maps drawn after the
2020 Census. These include the State House, State Senate and, most notably, the
Alabama’s State Board of Education. The SBOE map divides the county much in the way
that the Milligan and Caster plaintiffs recommended in their map. Neither the State nor
the Singleton plaintiffs have criticized this laundry list of county divisions that have
existed for decades for good reason. Aside from the fact they themselves are responsible
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for endorsing most of them, none of the aforementioned divisions per se qualify as racial
gerrymanders under existing law.

Although racial gerrymandering jurisprudence places some limits on what map drawers
can do when remedying vote dilution, the Supreme Court has never endorsed nor
imposed limits anywhere near as expansive or radical as those that the State and
Singleton plaintiffs ask to be applied in this case.

To start, racial gerrymandering case law does not forbid all consideration of race or
attention to racial effects in districting. Far from it. Disparities between and within
geographic communities often fall heavily along racial lines, especially in the South
where officially sanctioned racial segregation shaped public and private decisions alike
for decades. Acknowledging those heavily racialized disparities and taking them into
account is perfectly legitimate when deciding which overlapping communities of interest
are most important to prioritize in a district map and which can, when necessary, yield to
accommodate competing demands.

Nor is the mere fact that a map drawer’s selection of communities to locate in a given
district shifts the demographic composition of that district enough, by itself, to establish
a racial gerrymander. In much of the South, the pattern of longstanding of residential
segregation means that communities that may have clearly recognizable, non-race based
representational needs and interests are also often disproportionately populated by
members of one racial group or another. A map drawer is not prohibited from putting a
city that is marked by significant social and economic disadvantages in the same district
as other similarly situated communities merely because doing so would make the district
population more Black. Miller, 515 U.S. at 916 (“legislatures will . . . almost always be
aware of racial demographics; but it does not follow that race predominates in the
redistricting process”).

The Supreme Court’s racial gerrymandering jurisprudence is clear on the relevant
inquiry. In assessing a map, the question is not whether a district divides a county, or
even whether the division affected the racial composition of districts. Instead, the inquiry
focuses on whether decisions about how and where to divide a county (or another
geographic unit) can be rationally explained only as an effort to sort voters by race and
nothing more. For example, in rejecting Alabama’s 2010 era state legislative maps,
which divided vote tabulation districts (VID’s) in stubborn pursuit of specific
percentages of Black voters, the Supreme Court observed that pursuing “mechanical
racial targets” in this manner was unjustifiable. See Alabama Legis. Black Caucus v.
Alabama, 575 U.S. 254, 266-268. Under the Supreme Court’s racial gerrymandering
jurisprudence, what is prohibited is not the mere act of joining minority communities
together, but rather the haphazard grouping of people who have nothing in common
other than their race based on crude, stereotyped assumptions that “members of the
same racial group — regardless of their age, education, economic status, or the
community in which they live — think alike, share the same political interests, and will
prefer the same candidates at the polls.” Shaw v. Reno, 509 U.S. 629, 647-648 (1993).
The State’s and Singleton plaintiffs’ constrictive, alternative interpretation of racially
gerrymandering law has never been endorsed by any court.
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Viewed with a proper understanding of the law, the attacks levied by both the State and
the Singleton plaintiffs on the Milligan and Caster plaintiffs’ plan are perplexing. To
start, none of the limited number of county splits in the VRA plaintiffs’ proposed plan
mirror the sort of ruthless surgical, block-by-block separation of white and Black voters
that have led courts to conclude that race predominated in the drawing of a district. In
Bush v. Vera, for example, the court faced a Texas congressional map (shown below)
where line drawers hopscotched across three counties in the Dallas-Fort Worth
Metroplex to put any sizeable pocket of Black voters in a new Black majority district,
bypassing white and Latino precincts along the way and creating a non-compact,
bizarrely shaped district that the Supreme Court found “unexplainable in terms other
than race.” Bush, 517 U.S. at 972; Cooper, 581 U.S. at 295 (discussing “finger-like”
appendages closely tracking racial lines used to create packed Black districts in North
Carolina’s congressional map).

517 US. s BUSH v. VERA 1965
ci. 1941 11996

Cllesa 118 5.1

APPENDIX A TO OPINION OF (O)CONNOR, J.

TEXAS CONGRESSIONAL DISTRICT 30

Similarly, in a recent racial gerrymandering case challenging South Carolina’s
congressional map, the court found that Republican map drawers committed a racial
gerrymander when they made changes to the state’s First Congressional District at the
voting tabulation district (VID) level, moving VIDs within the city of Charleston in and
out of the district depending on how many Black voters they had. South Carolina State
Conf. of NAACP v. Alexander, -- F.Supp.3d --, 2023 WL 118775 *6-8 (D.S.C. January 6,
2023).

By contrast, in the VRA plaintiffs’ proposed map, when county splits occur, tracks closely
to the boundaries of functional and easily identifiable non-racial communities of
interest. For example, in dividing Jefferson County, the VRA plaintiffs’ proposed map,
like the state’s 2021 and 2023 redistricting plans, places all but small parts of the city of
Birmingham, which is nearly a quarter white and more than 30 percent non-Black, in
CD-07. While including Birmingham in CD-07 adds a significant number of Black voters
to the district, it also adds sizable numbers of white and other non-Black voters.
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Likewise, the maps all leave significant areas with Black voters in the non-Birmingham
parts of Jefferson County in CD-06, along with their white neighbors.

Far from cherry picking Black precincts for inclusion in a district, as the map drawers in
Bush, Cooper, and Alexander did, the VRA plaintiffs’ plan recognizes that the city of
Birmingham is a significant community of interest with common concerns and
representational needs that cut across racial lines and, accordingly, keeps it substantially
whole. The division of Mobile County in the VRA plaintiffs’ map similarly corresponds
closely to choices the state itself has made in other redistricting plans, most notably its
plan for the State Board of Education, which places the part of the city of Mobile, but not
the rest of Mobile County, in a district joined to Montgomery and portions of the state’s
Black Belt. Singleton v. Merrill, 582 F.Supp.3d 924, 978 & fn. 8 (2022) (three-judge
panel). To be sure, in each instance, there might well be policy arguments for not
splitting Mobile or Jefferson counties in this way. But those are the state’s policy goals,
not constitutional concerns. The Constitution does not require giving priority to a state’s
policy preferences nor can a state’s policy desires or goals outweigh the federal mandate
of the Voting Rights Act with respect to remedying vote dilution.*

Comparison of Proposed Plans

To assist the special master in preparing three proposed maps for consideration by the
district court, the Brennan Center analyzed the electoral performance of districts in the
principal remedial plans submitted to the special master and calculated the percentage
of Black Alabamians who would be included in an opportunity district under each plan.
We view these considerations as important factors that ought to weigh heavily in
evaluating the merit of a given plan.

Our quantitative analysis of the mapping proposals shows that the VRA plaintiffs’
proposed map stands out because it sets out a full and effective remedy. Specifically,
measures of how well preferred candidates perform in competing plans and the extent to
which each plan covers the class of plaintiffs in this case reveal only one leading plan in
this case.

A. Performance Analysis

The most common way to assess compliance with Section 2 is to measure the extent to
which a district map will produce an opportunity to elect for candidates preferred by the
plaintiff class. This is commonly derived using a performance analysis, taking returns
from multiple prior statewide election returns to gauge the likelihood that minority-
preferred candidates in a given district would succeed if an election were held using
proposed district boundaries. See League of United Latin American Citizens v. Perry,
548 U.S. 399, 428 (2006) (using statewide elections to assess whether a district was an
effective Latino opportunity district).

1 To the extent the VRA plaintiffs’ map makes some choices based on race, those choices are narrowly
tailored to address the vote dilution found by the district court and to ensure that Black voters in a state with
some of the most extreme rates of racially polarized voting in the country have reasonable opportunities to
elect their preferred candidates.
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To examine differences in proposals for redrawing Alabama’s congressional map, the
Brennan Center conducted a performance analysis using precinct-level results for
statewide elections in Alabama between 2016 and 2020 (a total of fifteen elections),
comparing (1) the 2023 legislatively enacted plan, (2) the Pringle plan?, (3) the VRA
plaintiffs’ joint plan,® and (4) the Singleton plan.*

Utilizing election data as far back as 2016, we were able to include multiple contests for
federal and state offices and assess how variations in turnout behavior during
presidential and midterm election cycles could shift a district’s performance. This
election set includes both elections where the Black-preferred candidate was white and,
more probative ones, where the Black-preferred candidate was Black.

Figure 1

Black-Preferred Candidates' Election Performance by
Congressional Plan

NUMBER OF RECENT
ELECTIONS WHERE THE AVERAGE PERCENTAGE OF

BLACK OPPORTUNITY BLACK-PREFERRED VOTES RECEIVED BY BLACK-

PLAN DISTRICT(S) CANDIDATE WINS PREFERRED CANDIDATES
2021

- 0,
(Struck Down) AL-07 15/15 67.9%
2023

= 0
(Struck Down) AL-07 15/15 63.6%
VRA Plaintiffs AL-02 15/15 57.7%
(Proposed) AL-07 15/15 67.5%
Singleton AL-06 15/15 57.4%
(Proposed) AL-07 15/15 56.2%
Pringle AL-02 (Alleged) 4/15 49.5%
(Proposed) AL-07 15/15 64.4%

Source: Brennan Center analysis of proposed congressional plans

The Legislature’s 2023 Plan

Unsurprisingly, the State’s invalidated 2023 plan was a decided failure in terms of the
directive to provide Black voters with the ability to elect their preferred candidates in two
districts.

2 Case No. 2:23-mc-01181, Doc. #6.
3 Case No. 2:23-mc-01181, Doc. #7.

4 Case No. 2:23-mc—01181, Doc. #3.
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Under the 2023 plan, CD-02 was redrawn with a Black voting age population of just over
40 percent, which the State contended was adequate to meet its obligation to remedy the
vote dilution found by the district court.

However, CD-02 would have elected just one Black-preferred candidate in the recent
fifteen elections we examined. The lone exception was the 2017 special election for U.S.
Senate, which was atypical due to its off-schedule date, a high-profile and controversial
campaign, lower overall turnout, but higher-than-average participation among Black
voters. In the each of the remaining fourteen contests, the Black-preferred candidates
would only receive between 44 and 48 percent of the district’s vote.

The Pringle Plan

The Pringle plan does only marginally better. Like the state’s 2023 plan, the Pringle plan
purports to respond to the district court’s order by redrawing CD-02, in this case to be a
district that is 42.5 percent Black.5

However, Black-preferred candidates in the Pringle plan’s version of CD-02 would
prevail in only four of the fifteen recent elections that we examined: the 2017 special
election for U.S. Senate, the 2020 election for U.S. Senate, the 2018 election for Chief
Justice of the Alabama Supreme Court, and the 2018 election for Attorney General.
Except for the 2017 Senate special election (which is exceptional for reasons described
above), Black-preferred candidates prevailed in the other contests by less than two
percentage points. Notably, none of the three races where Black-preferred candidates
would prevail in this proposed district featured a Black candidate as the preferred
candidate, which is relevant in evaluating the ability of voters to elect candidates when
the preferred candidate who emerges from the primary is Black.

The Milligan and Caster Plaintiffs’ Plan and the Singleton Plan

By contrast, the Milligan and Caster plaintiffs’ joint plan and the Singleton plan both
would allow Black-preferred candidates to prevail in two districts in all fifteen of the
recent elections we analyzed. However, we found some key performance differences
which, on balance, suggest that the Milligan and Caster plaintiffs’ plan would be a more
effective and sure-footed remedy if applied in practice.

The Singleton plan would address the vote dilution found by the district court by
creating two non-majority Black districts: CD-06 redrawn to include the whole of
Jefferson County, including Birmingham, and CD-07, which it would transform into a
more solidly rural district covering much of the Black Belt. Under the Singleton plan,
heavily urban CD-06 would have a BVAP of 39.6 percent, while the more rural CD-07
would have a BVAP of 49.4 percent.®

5 Doc. #6, Exhibit 2.

6Doc. #3 at 7.
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On average, Black-preferred candidates would win an average of vote share of 56 percent
in CD-07 and 57 percent in CD-06 under the Singleton plan. But, worryingly, the
average performance in CD-07, the Singleton plan’s much more rural configuration of a
Black Belt district, is slightly lower than the average performance in its CD-06, anchored
by the urban center of Birmingham. Given that the Black Belt has some of the highest
levels of racially polarized voting in Alabama and relatively lower levels of Black voter
turnout, this lagging measure of performance in CD-07 suggests the possibility that the
district might not, in fact, perform as an opportunity district in a hyper-polarized climate
where white voters are exceptionally motivated and mobilized. This concern is all the
more pressing insofar as CD-07 is drawn with no current Black-preferred incumbent
running for the seat.

Unlike the Singleton plan, the proposal from the Milligan and Caster plaintiffs would
remedy the vote dilution much more completely by creating two Black majority districts
(CD-02 and CD-07).” As with the Singleton plan, our analysis of this plan shows that the
preferred candidates of Black voters would consistently win all fifteen contests in both
these districts. However, the average vote share won by Black-preferred candidates
under the Milligan and Caster plaintiffs’ plan is consistently higher than the Singleton
plan, with Black-preferred candidates winning on average nearly 58 percent of the vote
in the plan’s version of CD-02 and nearly 68 percent in its CD-07. The higher average
performance levels for this plan are important because they provide greater assurance
that the opportunity to elect in both these districts will be consistent and effective across
multiple of elections and all reasonably foreseeable variations in voter turnout.

B. Percentage of Black Alabamians Included in the Remedy

In addition to assessing how consistently a district will yield a successful preferred
candidate, it is also important to consider in a quantitative way how well each of the
maps extend a meaningful remedy to the plaintiff class in question, i.e., how many Black
voters in Alabama would directly benefit from the adopted remedy. We assert that the
share of the Black voters who can exercise an equal opportunity to elect in a district is a
key point of comparison for how “complete” a given remedy might be and that it should
significantly inform the special master’s review of the proposals.

As a baseline for this analysis, we began with the invalidated 2021 map that included
only one opportunity district (CD-07, a district with a BVAP under 56 percent). In the
decidedly racially polarized landscape in Alabama, six of the state’s seven congressional
districts each had a Black voting age population far too low for Black voters’ preferred
candidates to have any reasonable chance of electoral success. More than two of every
three Black voters in Alabama were located in a congressional district with no cognizable
opportunity to elect preferred candidates, a high rate of exclusion for a state with a Black
population of almost 30 percent.8

7 Doc. #7, Exhibit 3 at 3.

8 Of course, some of the excluded population is either geographically dispersed (e.g., rural counties northeast
of the Black Belt) or in distant urban areas (e.g., Madison County). Nonetheless, almost 70 percent of
Alabama’s Black voters are excluded from political opportunity in the illegal map.

8
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We also examined Alabama’s recently invalidated 2023 plan, a supposed remedial map
that shockingly manages to exclude even more Black voters from directly enjoying
political opportunity. Under the 2023 map, the reconfigured CD-07 remains the lone
majority Black district (with a notably lower BVAP of 50.7 percent), joined by a second
40 percent BVAP district that pairs eastern Black Belt counties including Montgomery
County with counties of the Wiregrass region. Due to the smaller Black population in the
adjusted version of CD-07 and the state’s refusal to create meaningful political
opportunity in the new CD-02, the share of excluded Black voters statewide in this plan
actually increases to nearly 71.5 percent.

The Pringle plan, likewise, also would leave the vast majority of Black Alabamians in
districts where they have no realistic opportunity to elect preferred candidates. Only 29
percent of Alabama’s Black voters would live in an opportunity district under the Pringle
plan.

The Singleton plan, by contrast, would do slightly better on this metric, but even still,
more than half of Alabama’s Black voters, including some of the Milligan and Caster
plaintiffs, would continue to live outside of an opportunity district.

Of all the maps we reviewed, only the Milligan and Caster Plaintiffs map extends a
meaningful remedy to a majority of Alabama’s Black voters, with 58 percent of the state’s
Black voters living either in the Black majority CD-02 or in Black majority CD-07. That
the performance analysis also reveals that these districts provide a more reliable and
effective opportunity to Black voters to elect preferred candidates.

Figure 2

Black Voting Age Population (BVAP) in Alabama Congressional Plans

SHARE OF STATEWIDE BVAP

BLACK OPPORTUNITY INSIDE OPPORTUNITY
PLAN DISTRICT(S) DISTRICT BVAP VOTING DISTRICTS
2021 -
. 5.0%
(Struck Down) ALO7 55.0%
2023
. o
(Struck Down) AL07 50.4%
VRA Plaintiffs AL-02 49.7% 580%
(Proposed) AL-07 54.2%
Singleton AL-06 39.6% _
(Proposed) AL-07 45.4% (3L
Pringle
AL-07 50.8%
(Proposed)
Source: Brennan Center analysis of proposed congressional plans. Revised 9/14/2023.
.
Conclusion

It is vital that the remedial map adopted by the district court offer Black Alabamians a
full, sustainable, and meaningful remedy for the vote dilution created by the State’s 2021

9
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congressional districting plan. After enduring a complete election cycle without a legal
map, voters in the state are entitled to a map that addresses the identified harms in a
complete, not piecemeal manner. Based on the Brennan Center’s assessment, of the
main maps submitted to the special master, only the Milligan and Caster plaintiffs
would provide this type of robust remedy and, at the same time, apply a remedy that
directly affects a majority of the state’s Black voters. While some proposals are not
without their merits, they also exclude most Black Alabamians from directly enjoying
equal opportunity and carry greater risk of non-performance at some point this decade.
Accordingly, the Brennan Center urges the special master to base his three map
proposals for the district court on the proposal offered by the Milligan and Caster
plaintiffs.

Respectfully,

Kareem U. Crayton
Michael C. Li
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Analysis of Black Voting Age Population by Plan

white
367,960
345,900
382,226
458,324
397,809
393,028
219,297

white
373,897
293,496
405,145
459,881
393,794
395,669
242,662

white
423,469
241,133
402,042
458,324
397,809
422,414
219,353

white
376,170
360,646
414,815
457,838
406,312
285,649
263,114

white
375,378
284,945
407,759
467,384
400,356
427,483

2021 Plan
Voting Age Population
district vap

1 557,535

2 557,677

3 564,281

4 556,133

5 561,187

6 552,286

7 568,067
2023 Plan
Voting Age Population
district total

1 557,393

2 559,067

3 564,595

4 555,217

5 560,406

6 552,230

7 568,258
VRA
Voting Age Population
district vap

1 558,142

2 557,855

3 565,115

4 556,133

5 561,187

6 554,731

7 564,003
Singleton
Voting Age Population
district vap

1 559,860

2 553,805

3 556,784

4 550,055

5 569,546

6 562,843

7 564,273
Pringle
Voting Age Population
district vap

1 559,028

2 565,112

3 572,525

4 566,539

5 564,246

6 569,915

7 581,091

244,371

latino
18,014
19,933
17,334
31,463
29,646
29,711
20,755

latino
18,188
20,932
17,599
33,850
29,677
25,834
20,776

latino
22,343
16,239
16,664
31,463
29,646
27,692
22,809

latino
18,211
21,907
23,021
33,839
28,251
23,232
18,395

latino
18,196
20,540
16,856
31,735
29,733
28,656
23,429

any_black

141,586
166,597
139,801

42,234

99,872
103,674
312,319

any_black

136,085
221,455
115,858

39,581
101,270
105,416
286,418

any_black
82,197
277,488
120,869
42,234
99,872
77,568
305,855

any_black

136,199
144,213

95,811

33,419
101,833
231,961
262,647

any_black

136,122
237,000
121,999

42,825
100,067

85,943
295,286

black_share
25.39%
29.87%
24.78%
7.59%
17.80%
18.77%
54.98%

black_share
24.41%
39.61%
20.52%
7.13%
18.07%
19.09%
50.40%

black_share
14.73%
49.74%
21.39%
7.59%
17.80%
13.98%
54.23%

black_share
24.33%
26.04%
17.21%
6.08%
17.88%
41.21%
46.55%

black_share
24.35%
41.94%
21.31%
7.56%
17.73%
15.08%
50.82%

12

Black opportunity districts

District 7

Statewide Black population living outside opportunity districts
693,764 68.96%

Black opportunity districts

District 7

Statewide Black population living outside opportunity districts
719,665 71.53%

Black opportunity districts

Districts2and 7

Statewide Black population living outside opportunity districts
422,740 42.02%

Black opportunity districts

Districts6 and 7

Statewide Black population living outside opportunity districts
511,475 50.84%

Black opportunity districts

District 7

Statewide Black population living outside opportunity districts
723,956 71%
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Analysis of Performance by Black-Preferred Candidates

in Recent Statewide Elections by Plan

1_|VRA Plaintiffs Plan
2

4 |2016 Pres GOP
o

6 2016 Senz GOP

7 Dem
8 |2017 Senz GOP
Dem

10 |2018 Gove GOP
11 [EOTBIENE pem
12 /2018 Lt. G GOP
13 Dem
14 |2018 ATG GOP
15 [B018888) Dem
16 2018 SoS GOP
17 Dem
18 2018 Audi GOP

20 2018 SSC :GOP
21 |BB8ISSE! pem
22 2018 S5C . GOP
2 Dem
24 2018 PSC GOP
2 Dem
26 2018 PSC GOP
27 |B520/Pres pem
28 |2020 Pres GOP

29 Dem
30 |2020 Senz GOP
31 Dem

32 |2020 PsC GOP

2020 PSC GOP

D1
22.56%
77.48%
23.24%
76.76%
36.42%
63.58%
27.23%
72.77%
25.79%
74.21%
28.43%
71.57%
26.03%
73.97%
26.64%
73.36%
29.10%
70.90%
26.16%
73.84%
26.36%
73.64%
26.52%
73.48%
24.86%
75.14%
28.48%
71.52%
25.82%
74.18%

D1 D2

33.80% 31.47%
66.20%  68.53%
33.57% 31.89%
66.43%  68.11%
48.27%  44.68%
51.73% 55.32%
38.38% 33.69%
61.62% 66.31%
36.61% 33.72%
63.39%  66.28%
39.10%  35.95%
60.90%  64.05%
36.79%  34.10%
63.21%  65.90%
37.54%  34.40%
62.46%  65.60%
40.75%  36.00%
59.25%  64.00%
37.01% 34.12%
62.99%  65.88%
37.18%  34.54%
62.82%  65.46%
37.32% 34.70%
62.68%  65.30%
34.69% 33.12%
65.31%  66.88%
38.07% 35.84%
61.93%  64.16%
35.37%  34.02%
64.63%  65.98%

D2

55.53%
44.47%
54.37%
45.63%
66.19%
33.81%
56.28%
43.72%
56.58%
43.42%
59.12%
40.88%
56.73%
4327%
57.55%
42.45%
59.90%
40.10%
57.13%
42.87%
57.61%
42.39%
57.65%
42.35%
56.05%
43.95%
58.23%
41.77%
56.60%
43.40%

D3

25.20%
74.80%
26.69%
73.31%
40.86%
59.14%
30.75%
69.25%
28.47%
71.53%
30.95%
69.05%
28.62%
71.38%
29.25%
70.75%
32.93%
67.07%
29.11%
70.89%
29.23%
70.77%
29.62%
70.38%
27.29%
72.71%
29.87%
70.13%
28.56%
71.44%

D3

28.35%
71.65%
29.39%
70.61%
42.99%
57.01%
32.00%
68.00%
30.89%
69.11%
32.98%
67.02%
31.14%
68.86%
31.48%
68.52%
34.28%
65.72%
31.38%
68.62%
31.61%
68.39%
31.93%
68.07%
29.44%
70.56%
31.87%
68.13%
30.47%
69.53%

D4

15.34%
84.66%
18.37%
81.63%
26.66%
73.34%
21.05%
78.95%
18.12%
81.88%
21.06%
78.94%
18.44%
81.56%
19.07%
80.93%
22.04%
77.96%
19.32%
80.68%
18.76%
81.24%
19.47%
80.53%
16.05%
83.95%
19.06%
80.94%
17.69%
82.31%

D4

18.60%

21.94%
78.06%
31.79%
68.21%
25.19%
7481%
22.11%
77.89%
25.64%
74.36%
22.36%
77.64%
23.15%
76.85%
26.25%
73.75%
23.56%
76.44%
23.05%
76.95%
23.77%
76.23%
18.80%
81.20%
22.06%
77.94%
20.56%
79.44%

D5

33.51%
66.49%
34.10%
65.90%
51.25%
48.75%
39.70%
60.30%
38.16%
61.84%
40.69%
59.31%
38.76%
61.24%
39.38%
60.62%
41.45%
58.55%
39.44%
60.56%
39.46%
60.54%
40.14%
59.86%
36.77%
63.23%
40.12%
59.88%
37.49%
62.51%

32.57%

50.18%
38.50%
61.50%
36.70%
63.30%
38.95%
61.05%
37.36%
62.64%
37.91%
62.09%
40.05%
59.95%
37.94%
62.06%
37.84%
62.16%
38.55%

63.32%

D6

53.39%
46.61%
51.78%
48.22%
68.61%
31.39%
58.55%
41.45%
55.97%
44.03%
58.02%
41.98%
56.19%
43.81%
56.44%
43.56%
61.36%
38.64%
56.35%
43.65%
56.71%
43.29%
57.01%
42.99%
56.02%
43.98%
58.00%
42.00%
56.12%
43.88%

D6

25.02%
74.98%
25.23%
7477%
44.05%
55.95%
33.36%
66.64%
29.53%
70.47%
32.26%
67.74%
29.88%
70.12%

D7

D7

64.84%
35.16%
63.34%
36.66%
75.77%
24.23%
67.89%
32.11%
66.87%
33.13%
68.34%
31.66%
66.64%
33.36%
67.04%
32.96%
69.26%
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Supreme Court to Consider South Carolina Voting Map Ruled a Racial Gerrymander

A unanimous three-judge panel found that a congressional voting district anchored in Charleston, S.C., violated the Constitutions equal
protection clause.

"/ﬁ By Adam Liptak
W

May 15, 2023

WASHINGTON — The Supreme Court said on Monday that it would decide whether a congressional voting district in South Carolina
should be restored after a lower court struck it down as an unconstitutional racial gerrymander.

A unanimous three-judge panel of the Federal District Court in Columbia, S.C., ruled in January that the state’s First Congressional
District, drawn after the 2020 census, violated the Constitution by making race the predominant factor.

The district, anchored in Charleston, had elected a Republican every year since 1980, with the exception of 2018. But the 2020 race was
close, with less than one percentage point separating the candidates, and Republican lawmakers “sought to create a stronger Republican
tilt” in the district after the 2020 census, the panel wrote.

The lawmakers achieved that goal, the panel found, in part by the “bleaching of African American voters out of the Charleston County
portion of Congressional District No. 1.”

The new House map moved 62 percent of Black voters in Charleston County from the First District to the Sixth District, a seat that
Representative James E. Clyburn, a Black Democrat, has held for 30 years.

The move helped make the new First District a Republican stronghold. In November, Nancy Mace, the Republican incumbent, won re-
election by 14 percentage points.

Republican lawmakers acknowledged that they had redrawn the First District for partisan gain. But they said they had not considered
race in the process.

The panel ruled that the district’s boundaries must be redrawn before future elections are held. But the panel rejected challenges to two
other House voting districts, saying that civil rights groups had failed to demonstrate that the districts had been predominantly drawn to
dilute Black voting power.

The Supreme Court has called for very close scrutiny of a state’s actions when race was shown to be the predominant reason in drawing
legislative districts. That principle, rooted in the Constitution’s equal protection clause, is often invoked to limit the creation of districts
that empower minority voters.

In the new case, Alexander v. South Carolina State Conference of the N.A.A.C.P, No. 22-807, the challenge came from the opposite
direction, saying that the map hurt Black voters by moving them from one congressional district to another.

The Supreme Court will soon decide whether to allow a congressional map drawn by Republican lawmakers in Alabama. A lower court had
said the map diluted the power of Black voters, violating the Voting Rights Act. The South Carolina case poses different questions,
centered on the Constitution’s equal protection principles.

In their Supreme Court appeal, South Carolina Republicans argued that the panel should have presumed that they had acted in good faith,
as required by Supreme Court precedent, and analyzed the district as a whole.

“The result,” the lawmakers wrote, quoting from an earlier decision, “is a thinly reasoned order that presumes bad faith, erroneously
equates the purported racial effect of a single line in Charleston County with racial predominance across District 1, and is riddled with
‘legal mistakes’ that improperly relieved plaintiffs of their ‘demanding’ burden to prove that race was the ‘predominant consideration.’”

The challengers, represented by the American Civil Liberties Union and the N.A.A.C.P. Legal Defense and Educational Fund, told the
justices that “the panel correctly found that race was the gerrymander’s primary vehicle.”
“That predominant reliance on race is impermissible even if mapmakers used race as a proxy for politics,” the challengers’ brief said.

Adam Liptak covers the Supreme Court and writes Sidebar, a column on legal developments. A graduate of Yale Law School, he practiced law for 14 years before joining The
Times in 2002. More about Adam Liptak

A version of this article appears in print on, Section A, Page 21 of the New York edition with the headline: Justices Will Weigh Racial Bias Allegations in South Carolina Map
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