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Forthcoming

Industrial Policy, Populism, and the Political Economy of Climate Action, NATURE CLIMATE
CHANGE (with David Popp & Michael Mehling) (forthcoming 2024).

Pricing, Decarbonization, and Green New Deals, WILLIAM & MARY ENVTL. L. REV. (with
Michael Mehling) (forthcoming 2024).

Does the Separation of Powers Justify the Major Questions Doctrine? U. ILLINOIS L. REV.
(forthcoming 2024)

Context, Common Sense, And the Major Questions Doctrine: A Response to Justice Barrett
(forthcoming 2024 or 2025).

The Law and Economics of Subsidies (with David Popp) (forthcoming 2024).

Does a Removal Power Exist?: Joseph Story and Selective Living Originalism, CONSTITUTIONAL
COMMENTARY (forthcoming 2024).

An Environmental Competition Statute, in FUTURE PROOFING LAW IN A TIME OF
ENVIRONMENTAL EMERGENCY (Harro Van Asselt, Kaisa Huta, Seata Versa eds.) (forthcoming
2024)

Books

SPECTER OF DICTATORSHIP: JUDICIAL ENABLING OF PRESIDENTIAL POWER (2021).

ENVIRONMENTAL LAW: A CONCEPTUAL AND PRAGMATIC APPROACH (with ROBERT W. ADLER &
KIRSTEN H. ENGEL) (3rd ed. 2016 & Teachers Manual 2016).

THE ECONOMIC DYNAMICS OF LAW (2012).

ENVIRONMENTAL LAW: A CONCEPTUAL AND PRAGMATIC APPROACH (with ROBERT W. ADLER &
KIRSTEN H. ENGEL) (2nd ed. 2011).

ENVIRONMENTAL LAW: A CONCEPTUAL AND PRAGMATIC APPROACH (with ROBERT W. ADLER)
(2007).

THE ECONOMIC DYNAMICS OF ENVIRONMENTAL LAW (2003).
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Books, Edited
EcoNoMIC THOUGHT AND U.S. CLIMATE CHANGE POLICY (2010).

BEYOND ENVIRONMENTAL LAW: POLICY PROPOSALS FOR A BETTER ENVIRONMENTAL FUTURE
(with ALYSON C. FLOURNOY ed. 2010).

Law Review and Other Scholarly Articles
Feasibility Analysis and the Climate Crisis, 39 YALE J. REG. 533 (2022).
Appointment and Removal, 74 ADMIN. L. REV. 422 (2022).

Making Appointment the Means of Presidential Removal of Officers of the United States, 26
LEWIS & CLARK L. REV. 315 (2022).

The Specter of Dictatorship: Judicial Enabling of Presidential Power: Special Issue, 73 SYR. L.
REV. 1419 (2022).

The Political Remedies Doctrine, 71 EMORY L. J. 1 (2021).

Political Removal and the Plebiscitary President: An Essay on Seila Law LLC v. Consumer
Financial Protection Board, 76 NYU ANNUAL SURVEY OF AMERICAN LAW 707 (2021).

The Unitary Executive Theory in Comparative Context, 72 HASTINGS L.J. 1 (2020).

Implied Presidential and Congressional Powers (with William C. Banks), 41 CARDOZO L. REV.
1301 (2020).

Toward a Populist Political Economy of Climate Disruption, 49 ENVT’L L. 379 (2019).
President Trump’s Executive Orders and the Rule of Law, 87 UMKC L. REV. 489 (2019).
Judicial Review of Executive Orders’ Rationality, 98 B.U. L. REv. 1013 (2018).

Half a Century of Supreme Court Clean Air Act Interpretation: Purposivism, Textualism,
Dynamism, and Activism (with Thomas M. Keck & Brandon T. Metroka), 75 WASH. & LEE L.
REV. 1781 (2018).

Inactivity, Deregulation, and the Commerce Clause: A Thought Experiment, 53 WAKE FOREST L.
REV. 479 (2018).

The Economic Dynamics of Climate Disruption and the Need for a Better Legal Theory, 8
CLIMATE L. 172 (2018).
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Emissions Trading Versus Pollution Taxes: Playing Nice with Other Instruments, 48 ENVT’L L.
29 (2018).

The Ends and Means of Pollution Control: Toward a Positive Theory of Environmental Law,
2017 UTAH L. REV. 57 (2017).

The Changing Climate for US Law: Extreme Weather Events, 11 CLIMATE CHANGE L. REV. 191
(2017).

The Economic/Noneconomic Activity Distinction Under the Commerce Clause, 67 CASE W. RES.
L.REV. 337 (2016).

Must the States Discriminate Against Their Own Producers Under the Dormant Commerce
Clause?, 54 Hous. L. REvV. 1 (2016).

Legal Theory Lessons from the Financial Crisis, 40 J. CORP. L. 55 (2014).
Phasing Out Fossil Fuels, 38 NOVA L. REV. 523 (2014).

Putting a Price on Carbon: The Metaphor, 44 ENVTL. L. 695 (2014).

The Limits of Pricing Carbon, 4 CLIMATE L. 107 (2014).

Will Latin’s Scheme Replace Fossil Fuels More Quickly than Existing Approaches? 25 VILL.
ENVTL. L.J. 83 (2014).

Cost-Benefit Analysis and the Precautionary Principle: Can They Be Reconciled?, 2013 MICH.
ST.L. REV. 771.

Cap Without Trade: A Proposal for Resolving the Emissions Trading Problem Under CAA §111,
43 ENVTL. L. REP. 10555 (2013).

What Does Sustainability Mean in the Age of Climate Disruption? 43 ENVTL. L. REP. 10351
(2013).

Purposeless Construction, 48 WAKE FOREST L. REV. 97 (2013).

Economic Thought and Climate Disruption: Neoclassical and Economic Dynamic Approaches in
the USA and the EU (with Sanja Bogojevic), 25 J. ENVTL. L. 463 (2013).

Climate Disruption: An Economic Dynamic Approach, 42 ENVTL. L. REP. 10639 (2012).
Contract Law’s Inefficiency, 6 VA. L. & BUS. REv. 301 (2011).

Two Cheers for Feasible Regulation: A Modest Response to Masur and Posner, 35 HARV.
ENVTL. L. REV. 313 (2011).
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An Environmental Competition Statute, 2 SAN DIEGO J. CLIMATE & ENERGY L. 199 (2010).
Capping Carbon, 40 ENVTL. L. 1 (2010).

Meaningful Technology Transfer for Climate Disruption, 64 J. INT’L AFE. 1 (2010).

Duty’s Promise and the Unitary Executive’s Terror, 37 SYRACUSE J. INT’L L. & CoM. 7 (2009).
Toward a Duty-Based Theory of Executive Power, 78 FORDHAM L. REV. 71 (2009).

Linkage and Multilevel Governance, 19 DUKE J. CoMP. & INT’L L. 389 (2009).

Sustainable Development and Air Quality: The Need to Replace Basic Technologies with
Cleaner Alternatives, 18 WIDENER L. J. 883 (2009).

The Missing Instrument: Dirty Input Limits (with Amy Sinden), 33 HARV. ENVTL. L. REV. 65
(2009).

Firing U.S. Attorneys: An Essay, 60 ADMIN. L. REv. 707 (2008).
An Economic Dynamic Approach to the Infrastructure Commons, 35 ECOLOGY L.Q. 215 (2007).

Sustainable Development and Market Liberalism’s Shotgun Wedding: Emissions Trading Under
the Kyoto Protocol, 83 IND. L.J. 21 (2008).

The Changing Climate for United States Law, 1 CLIMATE CHANGE L. REV. 35 (2007).
Regulatory Reform: The New Lochnerism, 36 ENVTL L. 603 (2006).
Is Cost-Benefit Analysis Neutral?, 77 U. COLO. L. REV. 335 (2006).

Environmental Protection, Free Trade, and Democracy, 603 ANNALS AM. ACAD. POL. & Soc.
ScI. 252 (20006).

Trading and Its Limits, 14 PENN ST. ENVTL. L. REV. 169 (2006).

Efficiency, Economic Dynamics, and Climate Change. A Critical Look at the NeoClassical
Paradigm for Environmental Law (with Charles A.S. Hall), 13 DIGEST: THE NAT’L ITALIAN-
AMERICAN B. ASS’N L.J. 1 (2005).

The Functions of Transaction Costs: Rethinking Transaction Cost Minimization in a World of
Friction (with Shubha Ghosh), 47 Ariz. L. REv. 61 (2005).

Distributing the Costs of Environmental, Health, and Safety Protection: The Feasibility
Principle, Cost-Benefit Analysis, and Regulatory Reform, 32 B.C. ENVTL. AFF. L. REV. 1 (2005).
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Standing for Nothing: The Paradox of Demanding a Concrete Context for Formalist
Adjudication, 89 CORNELL L. REV. 808 (2004).

The Economic Dynamics of Environmental Law: Cost-Benefit Analysis, Emissions Trading, and
Priority Setting, 31 B.C. ENVTL. AFF. L. REV. 501 (2004).

Markets are Not Magic, 20 ENVTL. F. 19 (Nov.- Dec. 2003).

Thirty Years of International Environmental Law: A Retrospective and a Plea for
Reinvigoration, 30 SYRACUSE J. INT’L L. & CoMm. 353 (2003).

Does Emissions Trading Encourage Innovation?, 33 ENVTL. L. REP. 10094 (2003).

Loose Canons: Statutory Construction and the “New” Nondelegation Doctrine, 64 U. PITT. L.
REV. 1 (2002).

Sustainable Development and Air Quality: The Need to Replace Basic Technologies with
Cleaner Alternatives, 32 ENVTL. L. REP. 10277 (2002).

What is Free Trade?: The Real Issue Lurking Behind the Trade and Environment Debate, 41 VA.
J.INT’L L. 279 (2001).

Getting Our Priorities Straight: One Strand of the Regulatory Reform Debate, 31 ENVTL L. REP.
10003 (2001).

Choosing Environmental Instruments in a Transnational Legal Context, 27 ECOLOGY L.Q. 1
(2000).

Free Lunch or Cheap Fix?: The Emissions Trading Ildea and the Climate Change Convention, 26
B.C. ENVTL. AFF. L. REV. 1 (1998).

Should Congress Direct the EPA to Allow Serious Harms to Public Health to Continue?: Cost-
Benefit Tests and NAAQS Under the Clean Air Act, 11 TUL. ENVTL. L.J. 217 (1998).

Is Emissions Trading an Economic Incentive Program?: Replacing the Command and
Control/Economic Incentive Dichotomy, 55 WASH. & LEE L. REV. 289 (1998).

The Societal Cost of Environmental Regulation: Beyond Administrative Cost-Benefit Analysis,
24 ECOLOGY L. Q. 545 (1997), reprinted in LAND USE & ENV’T L. REV. 369 (1998).

Five Lessons from the Clean Air Act Implementation, 14 PACE ENVTL. L. REV. 51 (1996).

The Congressional Role in International Environmental Law and its Implications for Statutory
Interpretation, 19 B.C. ENVTL. AFF. L. REV. 287 (1992).
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Brazil's Transition to Democracy: Agrarian Reform and the New Constitution, 8 WIS. INT’L. L. J.
51 (1989).

Book Chapters

Executive Privilege Ends with Impeachment, in EXECUTIVE PRIVILEGE AND THE POWERS OF THE
PRESIDENCY (M.M. Eboch ed., 2022).

Climate Finance (with Cinnamon Carlane) in RESEARCH HANDBOOK ON CLIMATE CHANGE
MITIGATION LAw (Leonie Reins & Jonathan Vershuuren eds., 2022).

Instrument Choice, in OXFORD HANDBOOK OF INTERNATIONAL ENVIRONMENTAL LAW, 2nd ed.
(Lavanya Rajamani & Jacqueline Peel eds., 2021).

Critiques of Law and Economics (with Robin P. Malloy), in THE OXFORD HANDBOOK OF LAW
AND EcoNnoMmics (Francesco Parisi ed., 2017).

Decisions about Emissions Trading Design, in DECISION MAKING IN ENVIRONMENTAL LAW (Lee
Paddock, Robert Glicksman, & Nicholas Byner eds., 2016).

Traditional Regulation’s Role In Greenhouse Gas Abatement, in CLIMATE CHANGE LAW (Daniel
Farber & Marjan Peeters eds., 2016).

The Sleeping Giant Awakes?: U.S. Actions to Mitigate Climate Disruption, in LEGAL REGIMES
FOR ENVIRONMENTAL PROTECTION: GOVERNANCE FOR CLIMATE CHANGE AND OCEAN
RESOURCES (Hans-Joachim Koch et al. eds., 2015).

Sustainability, Climate Mitigation, and the Economic Dynamics of Law, in RETHINKING
SUSTAINABILITY TO MEET THE CLIMATE CHANGE CHALLENGE (Jessica Owley and Keith H.
Hirokawa eds., 2015).

The Economics of Climate Disruption and the Law Aiming to Reduce Greenhouse Gas
Emissions, in PUBLIC ECONOMICS IN THE UNITED STATES: HOW THE FEDERAL GOVERNMENT
ANALYZES AND INFLUENCES THE ECONOMY VOL. 2 (Steven Payson ed., 2014).

Alternatives to Regulation? Market Mechanisms and the Environment, in THE OXFORD
HANDBOOK ON REGULATION (Robert Baldwin et al. eds., 2010).

Introduction, in ECONOMIC THOUGHT AND U.S. CLIMATE CHANGE PoOLICY (David M. Driesen ed.
2010).

Neoliberal Instrument Choice, in ECONOMIC THOUGHT AND U.S. CLIMATE CHANGE POLICY
(David M. Driesen ed. 2010).

Toward Sustainable Technology, in ECONOMIC THOUGHT AND U.S. CLIMATE CHANGE POLICY
(David M. Driesen ed. 2010).

Driesen Publications 2024
page 6



Syracuse University College of Law Faculty Publications

Conclusion: Toward a Fresh Start, in ECONOMIC THOUGHT AND U.S. CLIMATE CHANGE POLICY
(David M. Driesen ed. 2010).

An Environmental Competition Statute, in BEYOND ENVIRONMENTAL LAW: POLICY PROPOSALS
FOR A BETTER ENVIRONMENTAL FUTURE (David M. Driesen & Alyson C. Flournoy eds. 2010).

Air Quality: The Need to Replace Basic Technologies with Cleaner Alternatives, in AGENDA FOR
A SUSTAINABLE AMERICA (John Dernbach ed. 2009).

Renewable Energy under the Kyoto Protocol: The Case for Mixing Instruments, in A GLOBALLY
INTEGRATED CLIMATE POLICY FOR CANADA (Steven Bernstein et al. eds., 2008).

Economic Dynamics and Progressive Lawyering, in PROGRESSIVE LAWYERING, GLOBALIZATION
AND MARKETS: RETHINKING IDEOLOGY AND STRATEGY (Steven Bernstein et al. eds., 2008).

Design, Trading, and Innovation, in MOVING TO MARKETS IN ENVIRONMENTAL PROTECTION:
LESSONS FROM 20 YEARS OF EXPERIENCE (Jody Freeman & Charles Kolstad eds., 2006).

Economic Instruments for Sustainable Development, in ENVIRONMENTAL LAW FOR
SUSTAINABILITY: A READER (Benjamin J. Richardson & Stepan Wood eds., 2006).

What is Free Trade?: The Rorschach Test at the Heart of the Trade and Environment Debate, in
HANDBOOK OF INTERNATIONAL TRADE: ECONOMIC AND LEGAL ANALYSES OF TRADE POLICY AND
INSTITUTIONS (James C. Hartigan, II ed., 2004).

Why Pollution Taxes Cannot Replace Command and Control Regulation (But Should Have a
Bright Future Nonetheless), in CRITICAL ISSUES IN INTERNATIONAL ENVIRONMENTAL TAXATION
— INTERNATIONAL AND COMPARATIVE PERSPECTIVES VOL. 1 (2003).

Sustainable Development and Air Quality: The Need to Replace Basic Technologies with
Cleaner Alternatives, in STUMBLING TOWARD SUSTAINABILITY (John Dernbach, 2002).

Air Pollution Control, in POWELL ON REAL PROPERTY 865.5A (1994).
Reports to Governmental Bodies and Professional Associations
Brief of Amicus Curiae Constitutional Law Scholars, Trump v. Anderson (Sup. Ct. 2024).

Assessing the Obama Years: Hearing Before the Subcomm. on Regulatory Reform, Commercial
and Antitrust Law of the H. Comm. on the Judiciary, 114th Cong. (2016).

Brief of Amicus Curiae Constitutional Law Professors, U.S. Fish and Wildlife Service v. People
for the Ethical Treatment of Property Owners, (10th Cir. 2015) (Nos. 14-4151 & 14-4165).
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Brief of Economists Frank Ackerman et al., Entergy v. Riverkeeper, 556 U.S. 208 (2008) (Nos.
07-588, 07-589 & 07-597) (with Douglas Kysar).

Brief of Amicus Curiae Senator Hillary Rodham Clinton, et al., New York v. U.S. EPA, 413 F.3d
3 (D.C. Cir. 2005) (No. 02-1387) (with Chris Schroeder).

Brief of American Academy of Pediatrics (California District) et al., Engine Mfr. Ass’'n & W.
States Petroleum Ass’n v. S. Coast Air Quality Mgmt. Dist., 541 U.S. 246 (2003) (No. 02-1234).

Accomplishments of the Clean Air Act, As Amended by the Clean Air Act Amendments of 1990:
Hearing Before the Subcomm. on Energy and Air Quality of the H. Committee on Energy and
Commerce, 107th Cong. (2002).

Brief of Amicus Curiae United States Public Interest Research Group Education Fund, American
Trucking Ass 'ns, Inc. v. Browner, 529 U.S. 1129 (2000) (No. 99-1426).

Reports, News and Commentary
The Supreme Court Granted Trump Amnesty It Has No Power To Give, THE HILL (Mar. 13,

2024), https://thehill.com/opinion/judiciary/4524245-the-supreme-court-granted-trump-amnesty-
it-has-no-power-to-give/

Why Jack Smith Should Ask the Supreme Court to Lift Its Stay, LA PROGRESSIVE (Mar. 10,
2024), https://www.laprogressive.com/law-and-justice/supreme-court-to-lift-its-stay

Trump is Out for Vengeance, Not Republican Political Empowerment, THE HILL (Nov. 17,
2023), https://thehill.com/opinion/campaign/43 13044-trump-is-out-for-vengeance-not-
republican-political-empowerment/

Sackett v. EPA and the Presumption Against Federal Alteration of the Status Quo, CTR. FOR
PROGRESSIVE REFORM BLOG (May 30, 2023), https://progressivereform.org/cpr-blog/sackett-v-
epa-and-the-presumption-against-federal-alteration-of-the-status-quo/

Guest Opinion, Williams, GOP Are Using Debt Ceiling as a Blackmail Tool: The Deficit Can
Only Be Cut By Raising Taxes, Cutting Spending or Both, SYRACUSE POST STANDARD, Apr. 30,
2023, at F2.

Opinion, After the Jan. 6 Hearings, WASHINGTON POST, Dec. 28, 2022, at A18.
Opinion, Jailing Trump Won't Keep Him From Power — Exclusion Will, THE HILL (Dec. 21,

2022), https://thehill.com/opinion/campaign/3783550-jailing-trump-wont-keep-him-from-power-
exclusion-will/

How Will the Midterm Elections Affect Regulation? Member Scholars and Staff Offer Expert
Insights (with Allison Stevens, et al.), CTR. FOR PROGRESSIVE REFORM BLOG (Nov. 21, 2022),
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https://progressivereform.org/cpr-blog/how-will-the-midterm-elections-affect-regulation-
member-scholars-offer-expert-insights/

Opinion, How the 14" Amendment Can Reinforce the Jan. 6 Committee’s Trump Subpoena, THE
HiLL (Oct. 24, 2022), https://thehill.com/opinion/judiciary/3701775-how-the-14th-amendment-
can-reinforce-the-jan-6-committees-trump-subpoena/

Unreal Politik, LAP PROGRESSIVE (Jul. 24, 2022), https://www.laprogressive.com/progressive-
1ssues/unreal-politik

Guest Opinion, The Supreme Court v. the Rule of Law: Reform the Court: Justices Violated
Constitutional, Procedural Norms, SYRACUSE POST STANDARD, Jul. 24, 2022, at E2.

Parading the Horribles in Administrative Law: Some Thoughts on the Oral Argument in West
Virginia v. EPA, CTR. FOR PROGRESSIVE REFORM BLOG (Mar. 8, 2022),
https://progressivereform.org/cpr-blog/parading-horribles-administrative-law-some-thoughts-
oral-argument-west-virginia-v-epa/

How Courts Can Protect Democracy From Abuse of Emergency Powers, LAWFARE (Feb. 22,
2022), https://www.lawfareblog.com/how-courts-can-protect-democracy-abuse-emergency-
owers

Opinion, Major Questions and Juristocracy, REG. REV. (Jan. 31. 2022),
https://www.theregreview.org/2022/01/31/driesen-major-questions-juristocracy/

The Death of Law and Equity: A Comment on Two COVID Cases, VERFASSUNGSBLOG: ON
MATTERS CONSTITUTIONAL (Jan. 19, 2022), https://verfassungsblog.de/the-death-of-law-and-

equity/

Opinion, Is it Time to Rein in Premature Supreme Court Review?, THE HILL (Jan. 11, 2022),
https://thehill.com/opinion/judiciary/589016-is-premature-review-the-supreme-courts-new-
normal/

The Specter of Dictatorship and the Supreme Court’s Embrace of the Unitary Executive Theory,
AMERICAN CONSTITUTION SOCIETY: EXPERT FORUM (July 21, 2021),
https://www.acslaw.org/expertforum/the-specter-of-dictatorship-and-the-supreme-courts-
embrace-of-the-unitary-executive-theory/

Justices FHFA Ruling a Small Step in a Dangerous Direction, LAW360 (June 24, 2021),
https://www.law360.com/articles/1397485/justices-thfa-ruling-is-small-step-in-a-dangerous-
direction.

Autocracy is Bad for Business (with Eric Orts), THE HILL (June 4, 2021),
https://thehill.com/opinion/international/556869-autocracy-is-bad-for-business.
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Opinion, Katko Must Vote to Impeach The President: Trump Presents a Great Threat to the
Constitution, SYRACUSE POST-STANDARD, Jan. 11, 2021, at A11.

Opinion, How Science Will Save the World, THE HILL (Dec. 16, 2020),
https://thehill.com/opinion/international/530488-how-science-will-save-the-world.

Opinion, Katko Should Congratulate Biden on Winning the Election, SYRACUSE POST-
STANDARD, Nov. 26, 2020, at A29.

Trump’s Unclean Hands, LAP PROGRESSIVE (Nov. 20, 2020),
https://www.laprogressive.com/election-reform-campaigns/unclean-hands

Opinion, How Private Companies Could Step Up to Help Save Our Election (with Eric W. Orts
& George Aposporos), THE HILL (Aug. 25, 2020), https://thehill.com/opinion/finance/513512-
how-private-companies-could-step-up-to-help-save-our-election.

Opinion, Critics Can Disagree, But They Should Stick to Facts, SYRACUSE POST-STANDARD,
Aug. 2, 2020, at ES.

Stealth Executive Privilege: Trump v. Mazars, JURIST (July 28, 2020),
https://www.jurist.org/commentary/2020/07/david-driesen-trump-mazars/

Opinion, This Election is About the Survival of Our Democracy, SYRACUSE POST-STANDARD,
July 26, 2020, at E1.

SCOTUS Aids Trump’s Drive to Autocracy, VERFASSUNGSBLOG: ON MATTERS CONSTITUTIONAL
(July 1, 2020), https://verfassungsblog.de/scotus-aids-trumps-drive-to-autocracy/

Opinion, The Seila Law Case: Liberty and Political Firing, THE HILL (July 1, 2020),
https://thehill.com/opinion/judiciary/505393-the-seila-law-case-liberty-and-political-firing.

Opinion, Balter Will Finish The Job This Time, SYRACUSE POST-STANDARD, June 18, 2020, at
A19.

Opinion, Fund Absentee Voting to Ensure Democracy, SYRACUSE POST-STANDARD, May 10,
2020, at E1.

Trump’s Quislings, HIST. NEWS NETWORK (Apr. 26, 2020),
https://historynewsnetwork.org/article/175187.

The U.S. Supreme Court’s Activism in the Wisconsin Election, VERFASSUNGSBLOG: ON MATTERS
CONSTITUTIONAL (Apr. 22, 2020), https://verfassungsblog.de/the-us-supreme-courts-activism-in-
the-wisconsin-election/

Opinion, NY Law Requires Absentee Ballots in Response to COVID-19, SYRACUSE POST-
STANDARD, Apr. 5, 2020, at E1.
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