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CASE BRIEFING ASSIGNMENT

Assignmént Description: Plesse read the attached materials pertaining to the
underpinnings of the process and purpose of case briefing. Then, prepare a brief of
the atiached case, In re Winter, 43 Kan. 345 (1987), as augmented and adapted from
Helene Shapo, et aL, Writing and Analysis in the Law (1989).

Assignment Purpose and Goals: Case briefing is an essential skill that is critically
important to thenndmtandingofhuwtomdmdmt«pretmportedmu.

Becanse our hybrid legal system is based largely on the concept of precedent, you
will have to read and inferpret cases, and identify their varions substantive
components as they pertain to factnal seenarios and the merits of legal situations
presented to students and practitioners alike. Learning the process and
methodologies of case briefing will help you to develop thesc essential skills.

Due Date: Your brief should be submitted for discussion and evsluation during
your first Lega! Research, Writing and Amalysis session -~ - @



In Re Estste of Wigter, 34 Kan. 345 (1987), »

On appeal from a trial court declafon gratiing rescission

of & contract of the sale of land to the Supreme Court of Kamnsas:
The heirs of Robert Winter seek to void & contract for the sale of land

Mr. Winter roade three weeks before his death. They allege that Winter

was mentally incompetent to make a contract at that time. In this state,

a contract may be veidable on grounds of meatal incompetence i, because

of a person’s mental illness, he was uneble to reascnably understand the

neture and consequences of the transastion in question. Since Wintor

was incompetent under this standard, the confract he mnda for the sale of

land is voidebie and will not be snforced.

Mr. Winter had a stroke in 1982, He suffered from & vascular
disease which resultsd in partial amputation of his foot. As a result of
this amputation, he became unsble to continue to opsrute his farm
himself. In 1983, Mr. Winter's wife died. Since he was unable to take
care of himself, he moved in with one of his daughters, Sandra Bright.
-Another one of his deughters iestified that from that point on, Winter
seemed to lose interest in everything. He stopped mansging his own
affairs. Mrs. Bright bandled all of his finences. She balanced his
checkbook, deposited his social security checls, nod mansged the farm.

As time weni on, Mr. Winter bacame ansily confused and lethargic,
spending much of his time sitting in a chair, staring ont of the window,
A family friend testified that when Winter described the farm, he some-
times sald it wgs 200 acres and sometimes said it was 2,000 acres. (The
farm is 2,000 screa} Dr. Crabtree, Wintor's longtime physician, said that
in his opinion, from March 1984 until he died, Winter was totally
incompetent to handie any of his own affaive, including taking care of his
own body. :

In May 16884, while Mrs. Bright was out for the aftornoon, Herbert
Spencer paid Winter a visit. Mr, Spencer offered to buy the fsrm from
Winter, Winter agreed and signed a contract for the sale of the farm to
Spencer for what » loml resl estate agent said wap far below its actual
value. In addition, Winter did not ressrve a right of way for hitaself and
his family, creating a problem of sctess from the road to their other plece
of propesty. Mr. Winter died three weels after the smie of the {nrm.

Under Kausas iaw, one who lacks capacity to contract may later rescind
such a contract. Ksnsas Code sec, 574 (1988). Such incupacity is
manitested through medica! testimony and observationaas (o dimitsished
mental capacity of the contracting party, icluding nausual bebavior and
diminished mental capacity to understand the consequonces of such
agreements. In Re Bstate of Jones, 46 Kap, 533 {1978),

Attorneys for Mr. Spencer cite to Logap v. Johnsog, 23 Kan. App. 462
(1976} for the proposition that " court will not fook 1a the consideration

paid for a parcel of real extute in determining whether the contract
should be voiduble on grounds of incapacity.” However, the seller in
that case was a pracliciap real estats broker who sold the land in
question at 4 reduced price because ke thought it was "so far out of
tawn that it wonld never be developsd” A sals st bekow markel price,
by itself, does not constimte grounds for rescission, However, here,
given the overwhelming sdditional cirmmstantial evidence, Wint '
below market price may be used 10 show incapacity. In addition, taat
decision s aot binding on this conrr. .
Tha evidence suggests that at the time of the contract, Winter wag
unable to understand the nature and congequences of the transaction of
the sele of land, Mo did ot appear to have a clenr idea of the number of
acres in question, The price he roceived wag balow the fair market value
of the property. He fuiied to reserva an imporiant right of access for
himsell, His phygician testified that he was incompetent to handle his
ewn gifairs. His daughter had, in fact, been tsking care of his personal
and business affairs bafors the sale took place, as Wintar had lost intereat
in these mattars. Under these circumstances. | hold that Winter was
unabie t0 undervtand the nature and coneequences of tha transaction,
and, therefors, the contract for the sale of land is voidable.

* - From Helene Shapo, <1, al., Writing and Analysis in the Law (1989).
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ABOUT THIS PAMPHLET

Aspﬁofncmﬁuﬂngﬂ__ inlormation campagn
mod sl educating Wdividuals who &re interestad in

=gingG aw-retated aducanion into their classwoms, -

e New York Stafe Bur Associstion and e New York
Simte Eduestion Oeperinen have prapared 8 fimoes
3t pumphists fusnishing \deax for law-roisted rte-
sources in the comunity. | This pamphist.gives de-
“aths Ot how Lo write acass bris!, A

The term “'Brief” i this contaxt. pertains tn a sum-
- mary ot ore padticular case. it shoukl be noted that the

“Brm “tmisl” also canconhate s more elaboraie oocu-

nent Sreparsd by 8 lewyer fot file i court, which usu-
iy contains a number of cases and legal poiits o
SUNpOITa cient's posiion.

Footnotes which comespend to the suparscnpt

~umbery xre in the reer of the pamphlet. As they raher

‘sdengily suphlsrnenal information and authordative
"slerances. space ant conltacity dictate such 2 lorm,

PURPOSE OF THE BRIEF

Since the United States s gaverned by a fegsral
wsiem, both the S0 state governments and the na-
" anal government make ana enloree xws. Each year,
;taty and faderat cours across the country hear and
:acide thousands of cesas.z The coun decisions aey
ublished in volum inous jsgal books called reponers.
* an ingividual wishes ip-discuss a case or & sumber of
s2ses, it is impractical to canry many of tese bulky
‘aparters. Uksm..ptuqcmgng Byery case 15 only
! limifed usa because ol the ditficully in remembenng
8 182ts and court dedisons m each tase. g

The purpase of the case brist is  orgamze’ and
Iumenatize te essentia elements ot a tase it order 1
“uickiy convey Us ralavence .

FORM OF THE BRIEF

Generally, 8 legat Briet ol 2 caze conming four gwi.
Lons .

L. The Facts of ihe case.

H. Tha lssue of thecasa.

. The Helding.

.  The Aationate ot the Court.

Jem.mﬂ_mmuummﬂm
GANCH DF G OF MO of the jucipes teciding the cae
wris & notatile dusent, two additfonst divisions may

V. Major Rule of taw set forth,
Vi, Dingersts.
HOW TO GET STARTED

. The top of te brist should atways contsin & heag-
ing. The haading consiste-of the tale of the case o

idenity the parmes involves in the action and the

case’s ciation which identities its locakian in the van.
GUS COUM reporers.

It ia riot necassary in the titke of the casa o use the
R namas of the partes involved. Genarally” an ind..
viduml is- referréd 10 by Jast name gng widely retng-

uzed Srenalions may be cited by iheirinklats, Orci

nanly one thouid yse the GBSH name as it appears m

the atfizial court repaner,

Directty below the ite of the case s 115 citation, The
custion wenlifies e iocaton of the case in tha various
coun reporers. the coun which.decives the Cas9 gng
the yeer #t was detuied. Regartiess of the book the
Case S reporsd. i, the number Pracecing the ramed
reporter refers to the voiume and the mumber iofowing
the répaner name reiers 1o the Rage an which it will be
found, A case iz.cried st 1o the ofiletsl. mipofier m
which it is published (govermient publicaton and
then 1o certain unotficial reponers qmnvale puniica.
tons), The reasaon lor the “paralis™” CHes ik i tmany

smatier lbrares and law firms cannor afiora tuy ail’

of he official reponters, but the unotficial reporters
commn nformanan rom 2 agsabar bf afficial ceponers
condensed Into one Spnes. -

For specilic rules detaiing case inies, iegal cma.

lions and other sgal aurthonnas. eonsull the Undorm
Systam of Cltation.) '

BARNES v, TREECE
15 Wagh. 437. 549 P2d 1152 (C1. App. 1976}
in Ihe praceding sxample. the Title of the case I1g

BARNES v. TREECE. Il is reponedn Volume £5 ot the
Washington Appetlate Peports ‘1Offzial Raponiet) on

Page €37 and sisc in Volurhe 549 of the :
partar (Unofficial Rey o pags 1152, The &
s tucided in 1976 by the Washingun Court of Ap-
paais.

THE BODY OF THE BRIEF
1. FACTS

The Facts section containg natertents axplaining
ths incidants which acourred betwesen the paries ant
the decisns of ety lower courts rigarding the case,
The lacts shouid he Stated in sentence lorm emd mum.
bared consecutively. This i praferred 1o parageaph
form o lacilitile swifter racogriion of ihe case back-
ground. Betdw s mr axarrmie of the FACTS division in
 brial; '

Facts

1. Trwago was Vice-Premigent of Vend-A-Win, Inc.. 3
manufaztuter ol punchboards.

2. White Qiving testmony belars the State (ame
Commission, ha stated, 'l pay $100,000 to any ane
to find & crooked boara”', The audience taughed.

3; A few years striar. Barnes had bought two take
punchboards. He calied Treecs ang asked # he was
Sarious about the. statemest he had mace. Treece said
yes, -

4. Bames presanisd the crooked beard to Troecs,
He reiusecio pdy, .

5. The tmai caun awarded Barnes $100.000. .

€. Tremce appeals.

. 1$SUE

The istue in 2 caye 1 e underipng quastion of
eithar fact or iaw which tha court must decwie 1o setile
e dizgputs detween the paries. Thens can be one or
miory EHaues to be dacided m a case. Each issue m &
Case $hould Be Iramed as & guestion, Beiow s an ex-
ampie of the ISSUE division in 2 bnel;

issue

Whather Tresca’s mienton io maks an ofier shoulg
be getermined by whal e, as the nflergr, subjectively
intended-ar by whal a reasenstie person in ihe offer.
ew's (Barnes) position widd condude from the words
and conduct of thee glfgror.

. HOLDING

" Tha Hoiting s the court’s dacision answering the
issub presenied to it. The haking should be a concise
staternent of tha court's neaing. Below s an axanpie of
tie HOLDING division i a brisl:

Halding

Tha court held that tha tést of the oftaror's intention
ic' be bound by & contract 15 msasurad by what a rea.
Sonable person Would conciude [FOm he words oc Cons
duct of the offeror. Treace & bdund by his marifesta-
tioft to Bames of an intention to contrart, Triaé courn
decigion is aftirmecd.

IV. RATIONALE

- The Rationaie is the court's basis and justification
tor reaching ita decision. it is attainad by anaiyzing the
{acts ang circumsiances surrbunding ihe case and
then applying the peminent pointe of law and aythor.
fins 1o settie the issue crasentad. Below 15 an axample
of the RATIONALE diviswn i & briaf:

Rationuie

Swee a contract is based on a voluntary assymed

abligation, the oheror's roposHIOn MUSt De made wan -

thar intent to contract. Becauts 1 & often impoksible 1o
prove what was intencled by the ofteror, the iaw mea-
sures intenl by an objective sientiand. The count con-
siders the cirtumstances surounding the parties.
thieir acty and words which gesist in deciding whather
@ reasonanie person hstaning L0 & proposition wautd
by |ustified in believing that an offer had been madea.

‘NOTES

+, Cihwr pamphvists svadatie chough the Lew, Youth and
Ciizanano Pogrem mehuse Lne.Agisted Resourcey, The
Firntighter. Tha Poficartn ann Kow 10 Fod the Law. Wes it
the LYC Program, New Yore Suea Bar Assocation, One Elk
Strdt, Albany, NY 12207,

2. Thes New York Staie Bar Assonsatian, The Couns of New
York, is an excelend Guids 16 the Sta's court system. and
meluden ¢ QIORLAY o lagaimrms, Write {0 ihe New Yok Staip
Bar Azsociaton, Orme Eik Sirewt. Albany, NY 12207,

3. A Urstorme Byst bf Cilswon, 130 adition, Harvars Lew
Ravimw Adsogission, Cambeags, Mk, 1903,

i Gamiphist has bean prepared in conjunction with
the Law-Relaied Egucauon Program of the Phi Alpha
Delta taw Fraigenity intematonal-Neldson A, Rock-
etsller Chapter, Albany Law School of Union Oniver-
sity, Albiany, New York.

Law, Youth & Citizenship Program
NEW YORK STATE BAR ASSOCIATION
Qne Elic Straet, Albany, H.Y. 12207
{51B) 474-146D

Copyright 1984 by
New Yark Stats Bar Assqcstion



SAMPLE FINAL PRODUCT:

CITATION: Jones v. Dodge, 456 N.E.2d 122 (N.Y. 1999).

FACTS: Plaintiff sued for alleged manufacturing defect which caused a vehicle he
purchased from a dealer and which he was operating lawfully, te lose a wheel, lose control, hit a
tree, injuring hin. ,

PROCEDURE: Vehicle purchaser sued manufacturer. Trial court granted trial, non-fury
verdict for injuries, ruling manufacturer was strictly hable for the clear defect since the vehicle
wag used for its intended purpose, and that injured purchaser need not prove the manufacturer
acted neghgently. Manufacturer appeaied.

JSSUE: Does a purchase who uses a vehicle for its intended purpose need to prove negligence
on the part of 2 manufacturer whose defective product injured him? ANSWER: No.

HOLDING: Where a purchaser . is using a defectively manufactured product within the ambit
of it intended use and the defect injures him, he need not prove manufacturer's negligence,
merely that the defect existed to recover.

RULE OF LAW: Manufacturers are strictly liable for iryuries caused to purchasers by defective
products that are used in a manner consistent with their intended purpose.

REASONING: 1. The court reasoned that making injured purchasers prove negligence would
be 100 stymieing and complex; manufactarers have a general responsibility to deliver safe
products as a matter of public safety policy.

2. The court relied on Alexander v. Chrysler, 203 U.S. 245 (1978), where court rules
manufacturers must safeguard the public as a duty "unto itself," and that an injured buyer need
only prove that (1) the defect existed, and (2) it caused injury while (3) the buyer was operating
it for its intended purpose.

3. The court distinguished Ronson v. Kevlar Vests, Inc., 456 U.S. 888 (1999) because
there, the kevlar's intended use was for bullet-proof vests, nof base-jumping. The teanng in the
fabric was not related to intended use. The plamtff recovered on grounds of proving negligent
manufacture of the Kevlar, but NOT on strict manufacturer's liability for defect.

4. Here, Jones, a buyer, used the vehicle for its intended purpose. The defect was
Dodge's, not his. He need not prove negligence.




Introduction to
- American Law

§1.1 The Origin of Common Law

At Pevensey, on the south coast of England, 2 man named Wiiliam, Duke

of Normandy, came ashore, together with ten thousand soldiers and
knights, on a moming in late September 1066 Finding the town unsatis.
factory for his purpose, he destroyed i

east to a coastal village called Hastings. A few days later, the English king,
Harold, arrived with an army of roughly the same size. The English had
always fought on foot, rather v-long battle

than on horseback, and in a dg

»'burning villages on the
way and terrorizing London into submission.

Although in December he had himse
catnrtrolled onl

s €Xecuted
every English male of any age found along the way, flattened the town, and

then marched on to Durham, burning every farm and killing every English-
speaking ferson to be found — all with the resylt that seventeen years later
the survey recorded in Domesday Book revealed almost 1o population in
Yorkshire. In the five years after William landed at Pevensey, one-fifth of the
population of England was killed

of starvation after the Normans burn

ied the food supply. To atone for all this,
William later built 2 monastery at H




§1.1 Introduction to Law and Its Sudy

known as Battle Abbey,
have died,

of earlier social station — landless and

ccupied even the most logal positions of
power, and suddenly the average English person knew 1o one in authority

who understood English customs, English law, or even much of the lan-

guage. William himself never learned to speak it,
Pollock and Maitland call the Norman Conquest

determines the whole future history of English Jaw.”

quest’s influences on English law were many,
only on two.

! Although the Con.
for the moment Jet us focus

providing that all court documents “shall be in the i
not in Latin or French.”

Law is filled with terms of art that express technical
Mmeanings, -and a large proportion of these terms
Law French. Some of the more familiar examples include appeal, arrest,
assault, attorney, contract, counsel, court, crime, defendant, evidengce,
Jjudge, jury, plaintiff, suit, and verdics. In the next few pages, you will
also encounter. allegation, cause of action, demurrer, indictment, party,
and:plead. And.in the next few months you will come acrosg battery, dam-
ages, devise, easement, estoppel, felony, larceny, lien, livery of seisin, mis.
demeanor; repleyin, slander,. tenant, and tore (Begin now the habit of
looking up every unfamiliar term of art in a law dictionary, which you
should keep close at hand while studying for each of Your courses.) Even
the bailiffs cry that still opens many American court sessions — “Oyeg,
oyez, oyez!” —is the Norman French equivalent of “Listen up!”

Some words entered the English language directly from the events of the
Conguest itself, In. the course on property, you will scon become familiar
., with various types of fees: fee simple absolute, fee simple conditional, fee

simple defeasible, fee tail. These are not maoney paid for services. They are

and specialized
survive from Norman

§1.1 1. Prederick Pollock & Frederick Williag, Maitland, The History of English Lot Be-
Jore the Time af Bdward ] 79 (2d ed,; Little, Brown & Co. 1899),

2. Blacksione called Norman Law Frenoh a “badge of slavery.” William Bla
mentaries, vol, 4, *416. Before the Conquest, ¢
written tn English or Latin.

3. Records in English Act, 1731, 4 Qe II ch. 26.

chstone, Com-
ourts were conducted jn English, and [aw was
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An Introduetion to American Law §1.1

forms of praperty rights, and they are descended directly from the feudal
enfeoffments that William Introduced into England in order to distribute the
country’s land among his followers. Even today, these terms appear in the
French word order (noun first, modifiers afterward), ‘

The second, and mere important, influence concerns the way law is cre-
ated, Itisa comparatively modern invention for a legislature to “pass a law.”
(Lawyers say “enact a statute.”) The embryonic

it arose more often from the custom of each locality, as known to and
enforced by the local courts, What was legal in one village or shire might
be illegal (because it offended local custom) in the next. “This crazyquilt
of decentralized Judicial administration was doomed after 1066. From the
time of the Norman Conguest, .. . . the steady developmment in England was
on¢ of increasing dominance of the royal courts of justice over the local,
customary-law courts.” The reason was that the newly created Norman

f operatedthe local courts. ¢

? ?
in their own country, began to find more Justice in the king’s courts than in
their local lords’ capricious enforcement of what had once been reliable
custom. ’

Because commumication and travel were so primitive, the “erazyquilt”
pattern of customary law had not before troubled the English. Instead, it
had given them an agreeable opportunity to develop, through local habit,
rules that suited each region and village relatively well. For two reasons,

, the king's courts would not enforee custom

reason was that a judge of a national court cannot know the customary law
of each locality. The political reason was that the mottarchy’s goal was to
centralize power in itself and jts imstitntions. Out of this grew a uniform set
of rules, common to every place in the country and eventually known as the
cammon Iaw of England, Centuries later, British colonists in North America
were governed according to that common law, and, upon declaring
their independence, adopted it as each state’s original body of jaw. Although
a fair proportion of the common law has since been changed through
8tatute or judicial decision, it remains the foundation of our legal system,
and common law methods of reasoning dominate the practice and study
of law.

Ina medieval England without 2 “law-passing” legislature and with a king
far too busy to*create a body of law by decree, where did this common

7 The somewhat oversimplified answer js that the Judges
r themselves. They started from the few rules that plainty
eould not be missing from medieval society, and over centuries— faced
with new conditions and reasoning by analogy —they discovered other
rules of common law, as though each rule had been there from the begin-
ning, but hidden. The central tool in this process has been a rule called

4. Harry W. Jones, Our Uncommon Common Lage, 42 Tenn, L. Rev. 443, 450 (1975}




§L.1 Introduetion to Law and Its Study

stare decists, Latin for “let stand that which has been decided,” or, more
loosely, “follow the rules courts have followed in the past.” Those past
decisions of courts are called precedents. o

Eventually, the English parliament did become a law-passing legislature,
a role later adopted by the United States Congress and the American state
legislatures. That has left us with two ways in which law can be made {or, as
lawyers would say, two sources of law): One is statutes enacted by legisla-
tures together with other statute-like provisions. The other is common law
and other judicial precedent.” (We will come back to this in §2.5).

Before we can look at law as a system of rules (in Chapter 2}, you will
need some background in how courts are structured.

§1.2 How American Courts Are Organised

Because the United States has a federal system of government, it has
two different kinds of court systems. Each state has its own courts, enfore-
ing that state’s law, and jn addition the federal government has courts
throughout the country, enforcing federal law.! The Constitution allocates
certain responsibilities to the federal government and reserves the rest to
the states. State court systems tend to be organized as variations, from

state to state, on similar themes, while the federal courts operate rather
differently.

§1.2.1 State Courts

A very simple state court system might include one trial court in each
county seat, together with an appellate court in the state capital to hear
appeals arising out of the work of the trial courts. Although that was
once the system in most states, so simple an organization would be unreal-
istic under modern conditions. Virtually every state now has several dif-
ferent kinds of trial court, and most now have more than one appellate
court. .

The usual pattern goes something like this: A trial court of general
Jurisdiction — called the Circuit Court, the Superior Court, the Court of
Common Pleas, or something similar —will try all cases except those that
fall within the limited jurisdiction of some specialized trial court. Spe-
cidlized courts might include a Court of Claims to hear suits against the
state government, a Probate Court to adjudicate questions involving wills

5.-The doctrine of stare decisis is generally observed only in countries whose law is de-
scended in one way or another from English law. For the most part, judicial precedent is nat a
source of law in continental Burope or in Latin America.

§1.2 1. As you will learn in the course on ¢ivil procedure, federal courts on accasion will
enforce a state’s law, and vice versa. -
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An Introduction to American La'.N §1.2.2

and inheritances, 2 Family Court to settle matters of support and child
custody, a Juvenile Court to determine whether minors have committed
arimes or are otherwise in need of special supervision, a Small Claims Court
to decide (perhaps without lawyers) disputes where the value at stake is not
large, a Magistrate’s Court or the like to try some misdemeanors and other
offenses, and a Housing Court to resolve litigation between landlords and
tenants. Often these functions are merged. A Family Court, for instance,
might have jurisdiction not only over support and custody, but also over
matters that, in another state, would be adjudicated by a Juvenile Court. A
Small Claims Court might not be a separate court, but instead a Small
Claims Division of the court of general jurisdiction.

About two-thirds of the states have intermediate courts of appeal, which
sit organizationally between the trial eourts and the final appellate court. In
some states, such as Pennsylvania and Maryland, the intermediate court
of appeals hears appeals from every part of the state, while in others, such
as California, New York, and Florida, the intermediate appellate court is
divided geographically into districts, departments, or the equivalent,
which function as coordinate courts of equal rank. In any event, a party

dissatished with the result in an intermediate court of appeals can

attempt to appeal —within certain Limitations —to the highest court in

the state.
The names of these courts are not consistent from state to state. In

California and many other states, the Superior Court is the trial court of
general jurisdietion, but in Pennsylvania the Superior Court is the inter-
mediate court of appeal. In Maryland and New York, the Court of Appeals is
the highest court in the state, but in many other states the intermediate
appellate court has that name or a similar one. In New York, the trial court
of general jurisdiction is called the Supreme Court, but in most states that is
the name of the highest court in the state.

§1.2.2 Federal Courts

The federal court system is organized around 4 general trial court (the
United States District Court); a few specialized courts (such as the United
States Tax Court); an intermediate appellate court (the United States Court
of Appeals); and the final appellate court (the United States Supreme
Court).

The United States District Courts are organized into approximately one
hundred districts. Where a state has only one district, the court is referred
to, for example, as the United States District Court for the District of
Montana. Some states have more than one district court. California, for
instance, Has four: the United States District Court for the Northern Distriet
of California (at San Francisco), the Eastern District of California (at
Sacramento), the Central District of California (at Los Angeles), and the
Southern District of California (at San Diego).

The United States Courts of Appeals are organized into thirteen cirouits.
Eleven of the circuits include various combinations of states: the Fifth

7




§1.2.2 Introduction to Law and Its Study

Circuit, for example, hears appeals from the district courts-in- Louisiana,
Mississippi, and Texas. There is also a United States Court of Appeals for the
Distriet of Golumbia and another for the Federal Circuit, which hears
appeals from certain specialized lower tribunals. ' o

The United States Supreme Court hears selected appeals from the United
States Courts of Appeals and from the highest state courts where the state
court’s decision has been based on federal law. The United States Supreme
Court does not decide questions of state law.
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1 Rule-Based
Reasoning!

~ §2.1 The Inner Structure of a Rule

i At this moment the King, who had for some time been busily writing in
i his noteboolk, called out “Silence!” and read from his book, “Rule Forty-
two. All persons more than a mile high to leave the court.”

Everyone looked at Alice.

“I'm not a mile high,” said Alice.

“You are,” said the King.

“Nearly mwo miles high,” added the Queen.

— Lewis Carroll,
{ Alice in Wonderland
t

A rule is a formula for making a decision.

i Some yules are mandatory (“any person who pays a fee of a hundred
[ rubles shall be entitled to a beach permit”}, while others are prohibitory
(“no person shall transfer more than two million pesos to another country
without a license from the Ministry of Finance™) or discretionary (“the
curator of the Louvre may permit flash photographs to be taken when, in
the curator’s judgment, no damage to art will result™) or declaratory (“fail-
i ure to pay the fare on the Konkan Railway is an offense™). Some appear to
be one kind of rule, but on examination turn out to be something else. For
2 example, the following seems mandatory: “2 person in charge of a dog that
fouls the footway shall be fined ten pounds.” But it would actually be
discretionary if some other rule were to empower the judge to suspend
sentence.

1. This termz was suggested by Steven Jamar.




§2.1 Introduction to Law and Its Study

Every rule has three Separate components: (1) a set. of elements, .

collectively called a test; (2) a result that occurs when all the elements
are present (and the test is thus satisfied); and (3) what, for lack of a better
expression, could be called a causal term that determines "whether the
result is tmandatory, prohibitory, discretionary or declaratory. (As vou
will see in a mormnent, the result and the causal term are usually integrated
into the same phrase or clause.) Additionally, many rules have (4) one or
fmore exceptions that, if present would defeat the result, even if all the
elements are present.

Consider Alice’s situation. She was confronted with a test of two ele-
ments. The first was the status of being a person, which mattered because
at the time she was in the company of a lot of animals —including one with
the head and wings of an eagle and the body of a lion — 4l of whom seem to
have been exempt from any requirement to leave. The second element went
to height—speciﬁeally a height of more than a mile. The result would have
been departure from the court, and the causal term was mandatory (“All
persons . . . toleave...”). No exceptions were provided for. Alice has denied
the second element (her height), impliedly conceding the first (her person-
hood). The Queen has offered Lo prove a height of two miles. What would

A causal term can be mandatory, prohibitory, discretionary, or declara-
tory. Because the causal term is the heart of the rule, if the causal term is,
say, mandatory, then the whole rule is, too.

A mandatory rule requires someone to act and is expressed in words like
“shall” or “must” in the causal term, “Shall” means “has g legal duty to.”
“The court shall grant the motion” means the court has a legal duty to
grant it.

A prohibitory rule is the opposite: it forbids someone to act and is ex-
pressed by “shall not” “may not,” or “must not” in the causal term. “Shall
not” means the person has a legal duty net to act, .

A discretionary ruje gives someone the power or authority to do some-
thing. That person has discretion to act but is not required to do so. It is
expressed by words like “may” or “has the authority to” in the causal term.

A declaratory rule simply states (declares) that something is true. That
might not seem like much of a rule, but you are already familiar with
declaratory rules and their consequences. For example: “A person who
drives faster than the posted speed lmit is guilty of speeding.” Because of
that dedlaration, a police officer can give you a ticket if you speed, a court
Chfr setitence you to a fine, and your state’s motor vehicle department can
impose points on your driver's license, A declaratory rule places a label.on a
set of facts {the elements). The rule’s power is what that label permits
people to do (the police officer to give you a ticket, and so on). Often the
declaration is expressed by the word “is” in the causal term. But other
words could be used there instead, And some rules with “is” in the causal
term are not declaratory. You have to look at what the rule does. If it simply
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Rule-Based Reasoning §2.1

states that something is true, it is declaratory. If it does more than that, it is
something else.

Below are examples of all these types of rules. The examples come
from the Federal Rules of Qivil Procedure, and you will study them later
in the course on Civil Procedure. {Rules of law are found not just in places
like the Federal Rules. In law, they are everywhere -—in statutes, constitu-
tions, regulations, and judicial precedents.)

If the rules below seem hard to understand at first, don't be discouraged.
In a moment, you will learn a method for taking rules like these apart to find
their meaning. For now, just read them to get a sense of how the four kinds
of rules differ from each other. (The key words in the causal terms have
been italicized to highlight the differences. In the prohibitory rule, the
square brackets mean that the rule has been edited: words in the original
have been replaced by the words in brackets.)

mandatory: If a party is represented by an attorney, service
under this rule must be made on the attorney un-
less the court orders service on the party.}

prohibitory: The ecourt must not require a bond, obligation, or
other security from the appeliant when granting a
stay on an appeal by the United States, its officers,
or its agencies, or on an appeal directed by a depart-
ment of the federal government.?

discretionary: The court may assert jurisdiction over property if
authorized by a federa) statute.”

declaratory: A elvil action is commenced by filing a complaint
with the court.*

These rules might make no sense to a student who has just started law
school. But within a few months, you will easily understand them as well as
hundreds of other rules that are equally difficult. Here is a three-step
methed of figuring out what a rule means.

Step 1: Break the rule down into its parts. List and number the elements
in the test. (An element in a test is something that must be present for the
rule to operate.) Identify the causal term and the result. If there is an
exception’»identify it, and if the exception has more than one element,
list and number them as well. (Exceptions can have elements, too; an ex-
ception’s element is something that must be present for the exception to
operate.} In Step 1, you do not care what the words mean. You only want

§2.1 1. Rule 5(b)(1) of the Federal Rules of Ctvil Procedure,
2. Rule 62(e) of the Federal Rules of Civil Procedure.

3. Rule 4(n)(1) of the Federal Rules of Civil Procedure.

4. Rule 3 of the Pederal Rules of Civil Procedure,
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§2.1 Introduction'to Law and Its Study Rule-B
to know the structure of the rule. You are breaking the rule down into parts F
small enough to understand when you do Step 2. Let’s take the mandatory I
rule above and run it through Step 1. Here is the rule diagrammed: ;
elements in the test: ‘ ,
1f |
(1) a defendant
(2) Tlocated within the United States Ste
(3) fails to comply with a request for waiver : ng of
(4) made by a plaintiff the w
(5} located within the United States, § assigr
plaint
the r¢
you r
causal term: learn
the d
the court shall vice |
: surro
are w
of de
result; St
times
impose the costs subsequently whar
incurred in effecting service on i elem
the defendant exce
thou
i exception:
| unless good cause for
|;g . the failure is shown. v
|
l} , You do not need to lay out the rule exactly this way — and you certainly do ‘
‘ not need to use hoxes. You can use any method of diagrammming that breaks ;
up the rule so you can understand it. The point is o break the rule up :
visually so that it is no longer a blur of words and so that you can see : L}Tfu‘
‘ separately’ the elements in the test, the causal term, the result, and any the r
i exception. When can you combine the causal term and result? You can do it 1;&5.
‘ e whenever doing so does not confuse you. If you can understand the follow- {‘) €t
ing, you can combine, at least with this rule: : b:c::i
1] . ' ont(
i ina
e, 12
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causal term and result:

\ . the court shall impose the costs
subsequently incurred in effecting
service on the defendant

Step 2: Look at each of those small parts separately. Figure out the mean-
ing of each element, the causal term, the result, and any exception. Look up
the words in a legal dictionary, and read other material your teacher has
assigned untfl you know what each word means. You already know what a
plaintiff and defendant are. If you look up “service” in a legal dictionary (see
_ the result box abave), you will learn that it is the delivery of legal papers. If
: you read other material surrounding this rule in Civil Procedure, you will

learn that a “request for a waiver” (see element 4) is a plaintiff's request that

the defendant accept service by mail and waive (give up the right to) ser-

vice by someone who personally brings the papers to the defendant. The
- surrounding materials also tell you that the costs of service (see the result)
are whatever the plaintiff has to pay to have someone hired for the purpose
of delivering the papers personally to the defendant.
" Step 3: Put the rule back together in a way that helps you use it. Some-
times that means rearranging the rule so that it is easier to understand, If
when you first read the rule, an exception came at the beginning and the
elements came last, rearrange the rule so the elements come first and the
exception last. It will be easier to understand that way. For many rules —
though not all of them — the rule’s inner logic works like this:

What events or eircumstances set the rule into operation?
{These are the elements in the test.)

When all the elements are present, what happens?
(The causal term and the result tell us.)

Even if all the elements are present, eould anything prevent the result?
{An exeeption, if the rule has any.)

Usually, you can put the rule back together by creating a flowchart and trying
the rule out on,some hypothetical facts to see how the rule works. A flowchart
is essentially alist of questions. You will be able to make a flowchart because of
the diagramming you did earlier in Step 1. Diagramming the rule not only
breaks it down so that it can be understood, but it also permits putting the rule
back together so that it is easier to apply. The flowchart below comes straight
outof the diagram in Step 1 above. (When you gain more experience at this —
in a few months — it will go so quickly and seamlessly that Steps 1, 2, and 3

13




§2.1 Introduction to Law and its Study

will seem to merge into a single step. } Assume that Keisha wants Raymeond to
pay the costs of service,

elements:

Is Raymond a defendant?

Is Raymond located within the United States?

Did Raymond fail to comply with a request for waiver?
Is Keisha a plaintiff who made that request?

Is Keisha located within the United States?

R s

If the answers to all these questions are yes, the court shall impose the
costs subsequently incurred in effecting service on Raymond — but
onily if the answer to the guestion below is no.

exception:

Has Raymond shown good cause for his failure to comply?

Step 3 helps you add everything up to see what happens when the rule is
applied to a given set of facts. If all the elements are present in the facts, the
court must order the defendant to reimburse the plaintiff for whatever
the plaintiff had to pay to have someone hired for the purpose of delivering
the papers personally to the defendant —unless good cause is shown.
The elements do not have to come first. If vou have a simple causal term

and resuit, a long list of elements, and no exceptions, you can list the
elements last. For example:

Common law burglary ts committed by breaking and‘entering the dwelling
of another in the nighttime with intent to commit a felony therein.®

How do you determine how many elements are in a rule? Think of each
element as an integral fact, the absence of which would prevent the rule's
operation. Then explore the logic behind the rule’s words. If you can think
of a reasonably predictable scenario in which part of what vou believe to
be one element could be true but part not true, then you have inadver-
tently combined two or more elements. For example, is “the dwelling of
another” one element or two? A person might be guilty of some other
crime, but he is not guilty of common law burglary when he breaks and
enters the restaurant of another, even in the nighttime and with intent to
commit ' felony therein. The same is true when he breaks and enters his
own dwelling. In each instance, part of the element is present and part

5. This was the crime at compaon Iaw. Bacause of the way its elements are divided, it does a
good job of ilustrating several differont things about rule structure. But the definition of bur-
glary in a modern criminal code will differ. A statute might break the crime up Info gradations
(burglary in the first dogree, burglary in the second degree, and 50 on). A typical madern statute

would not require that the ctime happen in the nighttime, and at Jeast the lower gredations
would not require that the building be a dwelling.
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§2.1

missing. “The dwelling of another” thus includes two factual integers —the
nature of the building and the identity of its resident — and therefore two

elements.
Often you cannot know the number of elements in a rule until you have

_consulted the precedents interpreting it. Is “breaking and entering” one

olement or two? The precedents define “breaking” in this sense as the
creation of a gap in a building’s protective enclosure, such as by opening
a door, even where the door was left utilocked and the building is thus not
damaged. The cases further define “entering” for this purpose as placing
inside the dwelling any part of oneself or any object under one's control,
such as a crowbar, (These definitions are declaratory sub-rules. They are
declaratory because they are statements rather than requirements, prohi-
bitions, or grants of discretion. They are sub-rules because they exist only
to explain parts of the main rule, the definition of burglary.) Can a person
“hreak” without “entering”? A would-be burglar would seem to have done so
where she has opened a window by pushing it up from the outside, and

" where, before proceeding further, she has been apprehended by an alert

police officer —literally a moment too scon. “Breaking” and “entering” are
therefore two elements, but one could not know for sure without discover-

"ing precisely how the courts have defined the terms used.

“Where the elements are complex or ambiguous, an enumeration may add
clarity to the list:

Common law burglary is committed by (1) breaking and (2} entering (3) the
dwelling (4) of another (5) in the nighttime {6) with intent to commit a felony

therein.

Instead of elements, some rules have criteria or guidelines. These tend to be
rules empowering a court or other authority to make discretionary deci-
sions, and the criteria define the scope of the decision-maker's discretion.
The criteria might be few (“a court may extend the time to answer for good
cause shown”), or they might be many (like the following, from a typical

divorce statute).

-

Marital property [at divorce] shall be distributed equitably between the parties,
considering the circumstances of the case and of the respective parties. ... In
determining an equitable disposition of property . . . , the court shall consider:

(1) the income and property of each party at the time of marriage, and at
the time of the commencement of the action;

(2) the duration of the marriage and the age and health of both parties;

(3) the need of a custodial parent to Geeupy or owh the marital residence
and t& use or own its household effects;

- (4) the Joss of inheritance and pension rights upon dissolution of the

marridge as of the date of dissolution;

(3) any award of maintenance . .. ;

(6) any equitable claim to, interest in, or direct or indirect contribution
made to the acquisition of such marital property by the party not having title,
including joint efforts or expenditures and contributions and services as a



§2.1 Introduction.to Law and Its Study

spouse, parent, wage earner and homemaker, and to the career or career
potential of the other party;

(7) the liquid or non-liquid character of all marital property;

{8) the probable future financial circumstances of each party;

(9) the impossibility or difficulty of evaluating any component asset or any
interest in a business, corporation, or profession, and the economic desirabil-
ity of retaining such asset or interest intact and free from any claim or inter-
ference by the other party;

(10) the tax consequences to each party;

(11) the wasteful dissipation of assets by either spouse;

(12) any transfer or encumbrance made in contemplation of a [divorce|
actiom without fair consideration;

- (13} any other factor which the court shall expressly find to be just and
proper.

Only seldom would all of these criteria tip in the same direction. With a rule
iike this, a judge does something of a balancing test, deciding according to
the tilt of the criteria as a whole, together with the angle of the tilt. If the
criteria favor a party only slightly, she or he may get most of the marital
property, but less than if the party had been favored overwhelmingly.

Criteria rules are a relatively new development in the law and grow out of
a recent tendency to define more precisely the discretion of judges and
other officials. But the more common rule structure is still that of a set
of elements, the presence of which leads to a particular result in the
absence of an exception.

§2.2 .Organiwing the Application of a Rule

Welty and Lutz are students who have rented apartments on the same
floor of the same building. At midnight, Welty is studying, while Lutz is
listening to a Radiohead album with his new four-foot speakers. Welty
has put up with this for two or three hours, and finally she pounds on
Lutz’s door. Lutz opens the door about six inches, and, when he real-
izes that he cannot hear what Welty is saying, he steps back into the
room a few feet to turn the volume down, without opening the door
further. Continuing to express outrage, Welty pushes the door com-
pletely open and strides into the room. Lutz turns on Welty and orders
her to leave. Welty finds this to be too much and punches Lutz so hard
- that he suffers substantial injury. In this jurisdiction, the punch is a
" felonious assault. Is Welty also guilty of common law burglary?

You probably say “no,” and your reasoning probably goes \Vsen:‘lejthi‘ng like
this: “That’s not burglary. Burglary happens when somebody gets into the
house when you're not around and steals all the valuables: Maybe this will

6. N.Y. Dom. Rel. Law §236, Part B{5)(0) & {d) (McKinney 1999).
16
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 turn out to be some kind of trespass.” But in law school 2 satisfactory
T ¥

answer is never merely “ves” or “no.” An answer necessarily includes a
sound reason, and, regardless of whether Welty is guilty of burglary, this
answer is wrong because the reasoning.is wrong. The answer can be deter-
mined only by applying a rule like the definition of burglary found on
page 21. Anything else is a guess. ‘

Where do you start? Remember that a rule is a structured idea: the
presence of all the elements causes the result, and the absence of any of
them causes the rule not to operate. Assume that in our jurisdiction the
elements of burglary are what they were at common law:

a breaking
and an entry
.. of the dwelling
of another
in the nighttime
with intent to commit a felony therein.

SR Ml

To digcover whether each element is present in the facts, simply annotate
the list:

1. « breaking: If a breaking can be the enlarging of an opening between

. the door and the jam without permission, and if Lutz’s actions do not
imply permission, there was a breaking.

2. and an entry: Welty “entered,” for the purposes of the rule on

burglary, by walking into the room, unless Lutz’s actions implied

. permission to emnter.

of the dwelling: Lutz's apartment is a dwelling.

of another: And it is not Welty's dwelling: she lives down the hall.

in the nighttime: Midnight is in the nighttime.

with intent to commit a felony therein: Did Welty intent to assault

Lutz when she strode through the door? If not, this element is

missing.

ok W

v

Now it is clear how much the first answer (“it doesn’t sound like burglary”)
was a gness. By examining each element separately, you find that elements
3, 4, and 5 are present, but that you are not sure about the others without
some hard thinking about the facts and without consuiting the precedents
in this jurisdiction that have interpreted elements 1, 2, and 6,

The case law might turn up a variety of results. Suppose that, although
local precfedémt--deﬁnes Welty's actions as a breaking and an entry, the cases
on the sixth element strictly require corroborative evidence that a defen-
dant had a fully formed felonious intent when entering the dwelling. That
kind of evidence might be present, for example, where an accused was in
possession of safecracking tools when he broke and entered, or where,
before breaking and entering, the accused had confided to another that
he intended to murder the occupant. Against that background, the answer
here might be something like the following: “Welty is not guilty of burglary

17




§2.2 Introduetion ¢o Law and Its Study

because, although she broke and entered the dwelling of another in the
nighttime, there is no evidence that she had a felonious intent when enter-
ing the dwelling.” ‘

Suppose, on the other hand, that under local case law Welty’s actions
again are a breaking and an entry; that the local cases do not require cor-
roborative evidence of a felonious intent; and that local precedent defines a
felonious intent for the purposes of burglary to be one that the deferidant
could have been forming -— even if not yet consciously — when entering the
dwelling. Under those sub-rules, if you believe that Welty had the requisite
felonious intent, your answer would be something like this: “Welty is guilty
of burglary because she broke and entered the dwelling of another in the
nighttime with intent to commit a felony therein, thus meeting all the ele-
ments of common law burglary.”

These are real answers to the question of whether Welty is guilty of
burglary: they state not only the result, but the reason why.

§2.3 Some Things to Be Careful About with Rules

Rules must be expressed in terms of categories of actions, things, con-
ditions, and people, and you have already had a taste of how slippery those

cision takes constant effort, like weeding a garden. But some of it is there to
give law the flexibility needed for sound decision-making. The language “in
which law is necessarily expressed . . _ s not an instrument of mathematical
precision but possesses .. an ‘open texture.'”™ That is because a rule's
quality is' measured not by its logical elegance — few rules of law have
that— but by how well the rule guides a court into making sound decisions,
A rule that causes poor decisions begs to be changed.

In addition, a given rule might be expressed in any of a number of ways,
Where law is made through precedent -—as much of our law is— different
fudges, writing in varying circumstances, may enunciate what seems like
the same rule in a variety of distinct phrasings, At times, it can be hard to
tell whether the judges have spoken of the same rule in different voices or
instead have spoken of slightly different rules, In either situation, it can be
harder stil] to discover — because of the variety —exactly what the rule is
or what the rules are, All this may at first seem bewildering, but in faot it
opens Mp one of the most fertile opportunities for a lawyer's creativity
because in litigation each side is free to argue a favorable interpretation
of the statements found in statutes and precedents, and courts are free to
mutate the law through their own interpretations.

Ambiguity and vagueness can obscure meaning unless the person stating
the rule is particularly careful with language. The classic example asks

§2.3 1. Dennis Lioyd & M. D. A, Freeman, Lioyd's meroduction fo Jurisprudence 1139
(5th ed., Stevens 1985).
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"3 whether a person riding a bieycle through a park violates a rule prohibiting
" the use there of “vehicles.” What had the rule-maker intended? How could
i-¢he intention have been made more clear?

Even where the rule-maker is careful with language, a rule does not al-.

o ways express its purpose—or, as lawyers say, the policy underlying the

rule, But the rule’s poliey or purpose is the key to unravelling ambiguities
within the rule. Is a self-propelled lawn mower a prohibited “vehicle”? To
answer that question, try to imagine what the rule-makers were trying to

... accomplish. Why did they create this rule? What harmn were they trying
to prevent, or what good were they trying to promote?

Not only is it difficult to frame a rule so that it controls all the rule-maker
wishes to control, but onee a rule has been framed, situations will inevitably
crop up that the rule-maker did not contemplate or could not have been
expected to contemplate. Would a baby carriage powered by solar batteries

__be a “vehicle™?
" Finally, the parts of 2 rule may be so complex that it may be hard to pin

down exactly what the rule is and how it works. And this is compounded by

iiiteraction between and among rules. A word or phrase in a rule may be

defined, for example, by another rule. Or the application of one rule may be
governed by yet another rule—or even a whole body of rules.

~~More than any others, two skills will help you become agile in the law-
verly use of rules. The first is langnuage mastery, including an “ability to
spot ambiguities, to recognize vagueness, to identify the emotive pull of 2
word . . . and to analyze and elucidate class words and ahstractions.” The
second is the capacity to think structurally. A rule is a structured idea, and
the rule’s structure is more like an algebraic formula than a value judgment.
You need to be able to figure out the structure of an idea and apply it to
facts. :

§2.4 Causes of Action and Affirmative Defenses

.

The law cannot remedy every wrong, and many problems are more
effectively resolved through other means, such as the political process,
mediation, bargaining, and economic and social pressure. Unless the legal
system focuses its resources on resolving those problems it handles best, it
would collapse under the sheer weight of an unmanageable worldoad and
would thus be prevented from attempting even the problem-solving it does
well. Thus, a threshold task in law is the definition of wrongs for which
courts will provide a remedy.

A harm the law will remedy is called a cause of action (or, in some
courts, a claim or a claim for velief). If a plaintiff proves a cause of action,
a court will order a remedy unless the defendant proves an affirmative

2. William L. Twining & David Miers, How to Do Things with Rules 120 (Weidenfeld &
Nicolson 1976}
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tests with elements and the other components explained in §2.1.

For example, where a plaintiff proves that a defendant intentionaily con-
fined him and that the defendant was not a law enforcement officer acting
within the scope of an authority to arrest, the plaintiff has proved a cause of
action called false imprisonment. The test is expressed as a list of elements:
“False imprisonment consists of (1) a confinement (2) of the plaintiff {3) by
the defendant (4) intentionally (5) where the defendant is not a sworn Jaw
enforcement officer acting within that authority,” Proof of false imprison.
ment would customarily result in a court's awarding 4 remedy called
damages, which obliges the defendant to compensate the plaintiff in
money for the latter’s injuries, .

But that is not. always so: If the defendant can prove thag she caught the
plaintiff shoplifting in her store and restrained him ounly until the police
arrived, :she might have an affirmative defense that is sometimes called 2
shopkeeper’s privilege. Where a defendant proves a shopkeeper’s privilege,
a court will not award the plaintiff damages, even if he has proved false
imprisonment. Again, the test is expressed as a list of elements: “A shop-
keeper’s privilege exists where (1) a shopkeeper or shopkeeper's employee
(2) has reasonable cause to believe that (3) the plaintiff (4) has shoplifted
(5) in the shopleeper’s place of business and (6) the confinement ocours in
a reasonable manner, for a reasonable time, and no more than needed to
detain the plaintiff for law enforcement purposes,”

Notice that some elements encompass physical activity (“a confinement”),
while others specify states of mind (“intentionally™) or address status or con-
dition (“a shopkeeper or shopkeeper’s employee”) or require abstraot quali-
ties (“in a reasonable manter, for a reasonable time, and no more than needed
to detain the plaintiff for law enforcement purposes”). State-of-mind and
abstract-quality elements: wii] probably puzzle you more than others will,
The plaintiff, for example, might be able to prove a confinement through a
witness who saw adoorbeinglocked, And if the shopkeeper's own testimony is
not good enough to prove her Status, she can probably produce a license to do
business at the place where the plaintiff says he was confined, or some other
evidence tending to show that she operates a store. These elements are
straightforward because the evidence that satisfies them can be seen,
heard, or fel.

But how will the plaintiff be able to prove that the defendant acted “in-
tentionally;” and how will the ‘defendant be able to show that she confined
the plaintiff “in, g reasonable manner, for a reasonable time, and no more
than needed to detain the plaintiff for Jaw enforcement purposes”? Becauge
thoughts. and abstractions cannot be seen, heard, or felt, the Jaw has to

Judge an abstraction or a party’s state of mind from the actions and
other events sutrounding it. If, for example, the plaintiff can prove that
the defendant took him by the arm, pulled him into a roomm, and then locked
the door herself, he may be able — through inference — to carry his burden
of showing that she acted “intentionally.” And through other inferences, the
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defendant may be able to carry her burden of proving the confinement to
ave been reasonably carried out if she can show that when she took the
defendant by the arm, he had been trying to run from the store; that she
lled the police immediately; and that she tured the defendant over to !
the police as soon as they arrived.

T e i T,

§2.5 Where Rules Come From (Sources of Law)

In our legal system, the two main sources of law are statutes and case law.
Legislatures create rules through statutes. When we say, “There ought to
he a law punishing people who text-message while driving,” we vaguely
L-———lmagme telling our state representative about the dangers of distraction

behind the wheel and suggesting that she introduce a bill along these

lines and persuade her colleagues in the legislature to enact it into law.
ste-nemenStatute-like provisions include constitutions, administrative regulations,
and court rules. Constitutions are created in varying ways, but every
state has one in addition to the Constitution of the United States. Admin-
1 v istrative regulations are promulgated by administrative agencies, and court
- = rules are promulgated usually, but not always, by courts,

A large amount of our law is created by the courts in the process of
enforcing it. That is because the courts, having created the common law
j (see §1.1), can change it, and periodically do, in decisions that enforce the
i law as changed. And it is also because leglqlatures do not really finish the job
; of legislating. Statutes have ambiguities, and often we do not know what a
I statute means until the courts tell us — through judicial decisions enforcing
: the statute. (You saw in §2.2 how that can happen.) Courts record their
decisions in judicial opinions, which establish precedents under the doe-
trine of stare decisis (see §1.1). Lawyers use the words cases, decisions,
and opinions interchangeably to refer to those precedents.

Thus, our two sources of law are statutes and judicial precedent. Statutes
and opinions are hard to read and understand, and much of the first year of
i law school is devoted to teaching you the skills needed to interpret them,
i Statutes are explained in Chapter 16, and judicial opinions in Chapters 3, 4,
! and 15. We take on judicial opinions earlier because in the first few weeks of
law school you will read many more judicial opinions than statutes.

Exercise. - Rule 11 of the Federal Rules of Civil Procedure

Exercise A. A provision from Rule 1 1{a] appears beiow. Decide whether
it is mandatory, prohibitory, discretionary, or declaratory. Then diagram it.
Finally, create a flowchart showing the questions that would need to be
answered 10 determine when a court must strike a paper.
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The court must strike an unsigned paper unless the omission is prompily.corrected
afeer being calied to the attorney’s or party's attention, .

Exercise B. A provision from Ruje H{e)1) appéars below. Decide whether
itis fmandatory, prohibitory, discretionary, or declaratory. Then diagram it
Finally, create a flowchart showing the questions that would need to be
answered to determine a sanctions issue under this provision.

if, after notice and a reasonable opportunity to respond, the court determines that
Rule 111b) has been violated, the cournt may impose an dppropriate sanction on

any attorney, law firm, or party that violated the rule or is responsible for the
vioiation. .

Absent exceptional drcumstances, a law firm must be held jointly responsible for a
vialation committeq by its partner, assaciate, or employee,

Exercise D, A prbvision from Rule 11ja) appears below. Decide whether jt
is mandatory, prohibitory, discretionary, or declaratory. Then diagram it,

This rute does not 20ply o disclosures and discovery reguests, responses, objec-
tions, and motions under Rules 26 through 37,
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§3.1 The Anatomy of a Judicial Decision

An opinion announcing a cowrt’s decision can include up to nine
ingredients:

1. a deseription of procedural events (what lawyers and judges did be-
fore the decision was made)

a narrative of pleaded or evidentiary events (what the witnesses saw
and the parties did before the lawsuit began)

a statement of the issue or issues tobe decided by the court

a summary of the arguments made by each side

the court’'s holding on each issue

the rule or rules of law the court enforces through each holding

the court’s reasoning

dicta

g statement of the relief granted or denied

™

Rl

.
Most opinions do not include all of these things, although a typical opinion
probably has most of them. Let us Jook at each of them in turn to see what
they mean.

Opinions often begin with (1) a recitation of procedural events inside the
litigation that have raised the issue decided by the court. Examples are
motions, hearings, trial, judgment, and appeal. Although the court’s descrip-

. tion of these events may — because of unfamiliar terminology —seem at
first confusing, you must be able to understand procedural histories because
the manner in which an issue is raised determines the method a court will

23
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use to decide it. A court decides

a motion for a directed verdict,- for exam-
ple, very differently from the way

it rules on a request for a Jjury instruction,
the court to consider the same point of faw.

The procedural events add up to the case’s procedural posture at the time

the procedural posture involves a-motion o disyniss a pleading (see pages §.9),
that will-have oceurred before any

evidence could be submitted, and the
decision will be based on the allegations in the challenged pleading (usually
a complaint), Otherwise, the court’s knowledge of the facts will come from
evidentiary events such as testimo

perhaps affidavits and exhibits submitted in connection with a motion,

state, or at least imply, (5) the holding on each of the issues and (6) the rule
or rules of low the court enforces in making each holding, together with

(7) the reasoning behind — often called the rationale for

—its decision.
Somewhere in the opinion, th

¢ court might place some (B) dicta, (You
will fearn more about dicta in the next few months, but for the moment

think of it as discussion unnecessary to support a holding and therefore
lacking binding precedential authority.)

An opinion us
nied. If the opinion represents the

ing or denial of a motion,

An opinion announcing a court’s decision is called the court’s opinion or
the magority opinion. If one or more of the judges involved in the decision
do not agree with some aspect of the decision, the opinion might be accom-
panied by one or more concurrences or dissents. A concurring judge agrees
with the result the majority reached but would have used different reason-
ing to justify that result. A dissenting judge disagrees with both the result
and the reasoning, Coneurrences and dissents are themselves opinions, but
they represent the views only of the judges who are concurring or dissent-
ing. Because concurrences and dissents are opinions, they contain some of
the elements of a court's opinion. A concurring or dissenting judge might,
for.example, describe procedural events, narrate pleaded or evidentiary
events, state issues, summarize arguments, and explain reasoning,

Exercise I. Dissecting the Text of Roberson v. Rochester
Folding Box Co.

- Read Roberson v. Rochester Folding
anywhere) each of these types of

24

Box Co. beiow and determine where [if
LPronouncement occurs. Mark up the text

ny and exhibits at trial or at a hearing, or
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generously and be prepared to
legal dicticnary every unfamiiiar
used in an urifamiliar way.

.. The majority opinion in Roberson discusses — and disagrees with—one of
- the most influential articles ever D

ublished in an American law review: Samuel
. Warren & Louis Brandeis, The Right to Privacy, 4 Harv. L Rev. 193 11890). Law
reviews are periodicals that publish articles analyzing lega! questions in schal-

_ arly depth. Aimost every law review is sporisored by a law school and edited by
Students,
+ Like the cases reprinted in your casebooks for other courses, the version of
Roberson printed here has been edited extensively to make it more readable, in
casebooks and in other 'egal writing, certain customs are observed when
quoted material is edited. Where words have been deleted, you will see el
lipses (strings of three or four periods), Where words have been added, usually

{0 substitute for deleted words, you will not see ellipses, but the new words wili
be in brackets (squared-off parentheses}.

S

discuss your analysis in class. { ook up in a
word as well as every familiar word that is

ROBERSON v. ROCHESTER FOLDING BOX €O,
B4 N.E, 442 (N.Y. 1902}

PARKER, Ch. J. [The defendant demurred] to the complaint . .. upon
the ground that the complaint does rot state facts sufficient to constitute
a cause of actiocn. [The courts below overruled the demurrer. |

[We must decide] whether the complaint . . . can be said to show arty

right to relief either in law or in equity. [We hold that it does not shaw
any right to refief.)
The complaint alleges that the Franklin Mills Co., one of the defer-
dants, was engaged . . . in the manufacture and sale of flour; that before
- the commencement of the action, without the knowledge or consent of
plaintitf. defendants, knowing that they had no right or authority so 1o
do. had obtained, made, printed, sold and crculated about 25.000
lithographic prints, photograpns and likenesses of plaintiff . . thar
upen the paper upon which the likenesses were printed and above
the portrait there were printed, in large, plain letters, the words,
“Flour of the Family,” and below the portrait in large capital letters,
“Franklin Mills Flour,” and in the lower right-hand corner in smaller ca-
pital letters, “Rochester Folding Box Co., Rochester, N.Y. ", that upon the
same sheet were ather advertisements of the flour of the Frankiin Mills
Co.; that those 25,000 likenesses of the plaintff thus ornamented have
been consp?c‘ﬁbusly posted and displayed in stores, warehouses, satoons
and other public places; that they have been recognized by friends of the
plaintiff and other people with the result that plaintiff has been greatly
humitiated by the scoffs and Jjeers of persons who h

| ave recognized her
face and picture on this advertisement and her good name has been
attacked, causing her

great distress and suffering both in body and
mind. . .,
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[The] portrait . . . is said to be a very good one, and one that her
fiends and acquainiances were able to recognize; indeed, her grievance
s that a good portrait of her, and, therefore, one easily recagnized, has
been used to attract attention toward the paper upon which defendant
milt company’s advertisements appear. Such publicity, which some find
agreeable, is to plaintiff very distasteful, and thus, because of defendants’
impertinence in using her picture without her comsent for their owrn
business purposes, she has been caused to suffer mental distress
where others would have appreciated the compliment . .. implied in
the selection of the picture for such purposes; burt as it is distasteful to
her, she seeks the aid of the courts to enjoin a further circulation of the
lithographic prints containing her portrait made as alleged in the com-
plaint, and as an incident thereto, to reimburse her for the damages to
her feelings, which the complaint fixes ar the sum of $15,000.

There is no precedent for such an action to be found in the decisions
of this court. . . . Nevertheless, (the court below] reached the conclusion
that plaintff had a good cause of action against defendants, in that
defendants had invaded what is called a “right of privacy”—in other
words, the right to be jet alone: Mention of such a right is not to he
found in Blackstone, Kent or any other of the great commentators upon
the law, nor so far as the learning of counsel or the courts in this case
have been able to discover, does its existence seerm o have been asserted
prior to about the year 1890, when it was [thecrized] in the Harvard Law
Review . .. in an article entitled, “The Right of Privacy.”

The so-called right of privacy is, as the phrase suggests, founded upon
the claim that & man has the right to pass through this world, if he wills,
without having his picture published, his business enterprises discussed,
his successful experiments written up for the benefit of others, or his
eccentricities commented upon either in handbills, circulars, Catalogues,
periodicals or newspapers, and, necessarily, that the things which may
not be written and published of him must not be spoken of him by his
neighbors, whether the comment be favorable or otherwise, . . .

If such a principle be incorporeted into the body of the law through
the orocess of judicial precedert), the attempts to logically apply the
principle will necessarily result, not only i a vast amount of litigation,
but in litigation bordering upon the absurd, for the right of privacy, once

established [through judicial precedenit]. cannot be confined o the re-
straint of the publication of a likeness but must necessarily embrace as
well the publication of a word-picture, a comment upon one's looks,
cenduct, domestic relations or habits. {Thus, a] vast field of litigation . . .

Wé’Ulld necessarily be opened up should this court hold that privacy exists

as. a legal right enforceable in equity by injunction, and by damages
where they seem necessary to give complete relief. )

The legislative body could very well interfere and arbitrarily provide that
no one should be permittad for his own selfish purpose to use the picture or
the name of another for advertising purposes without his conient. in such
event, no embarrassment would result to the general body of the law, for
the rule would be applicable only to cases provided for by the statute. The
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sourts, however, being without authority to legisiate, are . . necessatily
* feonstrained] by precedents. . . .
¥ 50 in a case like the one before us, which is concededly new to this
~gourt, it is important that the court should have in mind the effect upon
fature litigation and upon the devefopment of the law which would
.rlm'ecessarily result from a step so far outside of the beaten paths of
poth common law and equity [because] the right of privacy as a legal
pctrine enforceable in equity has not, down to this time, been estab-
shed by decisions.
«: The history of the phrase "tight of privacy” in this country seems to
fiave begun in 1890 in a clever article in the Harvard Law Review —
- salready referred to—in which a number of English cases were analyzed,
and, reasaning by analogy, the conclusion was reached that — riotwith-
~ standing the unanimity of the courts in resting their decisions upon prop-
erty fights in cases where publication is prevented by injunction—in
. reality such prevention was due 1o the necessity of affording protection
" to. .. an inviolate personality, not that of private property. . . .
-- . Those authorities are now to be examined in order that we may
e 52€@ Whether they were intended to and did mark a departure from the
"7 established rule which had been enforced for generations; or, on the
other hand, are entirely consistent with it,
The first case is Prince Albert v. Strange {1 Macn. & G. 25: 2 De G. &
5. 652). The queen and the prince, having made etchings and drawings
for their own amusement, decided to have copies struck off fiom the
etched plates for presentation to friends and for their own use. The
workman employed, however, printed some copies on his own account,
which afterwards came into the hands of Strange, who purposed
exhibiting them, and published a descriptive catalogue. Prince Albert
applied for an injunction as to both exhibition and catalogue, and the
vice-chancellor granted it, restraining defenidant from publishing . . . a

i
1
1
§
]

description of the etchings. [The] vice-chancellor .. . found two reasons
for granting the injunction, namely, that the property rights of Prince
Albert had been infringed. and that there was a breach of trust by the
workman in retaining some impressions for himself. The opinion con-
ained ne hint whatever of a right of privacy separate and distinct
from the right of property. . . .

[in similar ways, the other English cases cited in the Harvard article do
not actually support a common law cause of action for invasion of pri-
vacy.] In not one of fthem} was it the basis of the decision that the de-
fendant could be restrained from performing the act he was doing or
threatening tgzdo on the ground that the feelings of the plaintiff would
De thereby injured; but, on the contrary, each decision was rested either
upon the ground of breach of trust or that plaintiff had 2 property right in
the subject of litigation which the court could protect. . . .

Of the American cases offered in support of a common law right to
privacy, none actually does so when the decisions are examined in de-
tail.] An examination of the authorities [thus] leads us to the conclusion
that the so-cailec! “right of privacy” has not as yet found an abiding place

A’n Introduction to Judicial Decisions and Statutes §3.1
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N our jurisprudence, and, as we view it, the doctrine cannot now be
incorporated without doing viclence o settled principles of law by which
the profession and the public have fong been guided. [Thus, there is no
commaon law right of privacy in New York.)

[That does not meari] that, even
of the character of the one before

law. Malicious in this definition meang
simply intentional and wilifu!, There are many [iterns], especially of med-

icine, whose character is such that using the picture of a person . | . in
connection with the advertisement of those [items} might justly be found
Dy a jury to cast ridicule or cbioquy on the
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mainitenance of the action. . . ,

The judgment of the Appellate Division and of the Special Term [isj
reversed. | . .

i Gray, J. (dissenting). . . . These defendants stand before the court, ad-
mitting that they have made, published and Circulated, without the
knowledge or the autharity of the plaingiff, 25,000 lithographic portraits

it L
L e e e

I
! . law or in equity.
i "Our consideration of the question thus presented has not been fore-
; closed by the decision in Schuyler v. Curtys, (47 N.Y. 434). In that case, it
!l : appeared that the defendants were intending to make. and to exhibit, ar
the Columbian Exposition of 1893, a statue of Mrs. Schuyter, | || conspic-
J uous in her lifetime for her philanthropic work, to ypify “Woman as the
‘J Philanthropist” and, as a companion piece, a statue of Miss Susan B,
' .+ Anthony, to typify the “Representative Reformer.” The piaintiff. in benhalf
“of himself, as the nephew of Mrs. Schuyler, and of other immediate
- relatives, sought by the action to restrain them from carrying out thejr
intentions as to the statye of Mrs. Schuyler; upon the grounds, in sup-
stance, that they were proceeding without his consent, . . or that of the
Other immediate mempers of the family; that their praceeding was dis-

agreeable to him, because it would have been disagreeable and. obnox-
: ious to his aunt, if living, and that it was annecying to have Mrs. Schuyler’s
[ .
[ 28
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pnermory associated with principles, which Miss Susan B. Anthony typified
“ahd of which Mrs, Schuyler did not approve. His right to maintair the

ion was denied and the denial was expressly placed upen the ground
nat he, as a relative, did not represent any right of privacy which
#rs. Schuyler possessed in her lifetime and that, whatever her right

_had been, in that respect, it died with her. The existence of the indivi-
dual’s right to be protected against the invasion of his privacy, if not
“actually affirmed in the opinion, was, very certainly, far from being

enied. "It may be admitted,” Judge Peckham observed, when delivering
e opinion of the court, “that courts have power, in some cases, O

.+ gnjoin the doing of an act, where the nature, of character, of the act
0 weelf s well calculated to wound the sensibiliies of an individual, and
-.where the doing of the act is wholly unjustifiable, and is, in legal con-
- tamplation, a wrong, even though the existence of no property, as that

term is usually used, is involved in the subject.” . ..
[fhe majority misinterprets both the English and the American prece-

-“~-'L-f~'~'-'='«~'--*dent5-.r] Security of person is as necessary as the security of property; and

for that complete personal security, which will result in the peaceful and
wholesome enjoyment of one's privileges as a member of society, there
should be afforded protection, not only against the scandalous portrai-
ture and display of one’s features and person, but against the display and
wse thereof for another’s commercial puUrposes or gain. The proposition
s, to me, an inconcelvable ane that these defendant may, unaLthoriz-
edly, use the likeness of this young woman upon their advertisement, as
a method of atiracting widespread public attention to their wares, and
that she must submit to the mortifying notoriety, without right to invoke
the exercise of the preventive power of a court of equity.
such a view, a@s it seems to me, must have been unduly influenced by
a fallure to find precedents in analogous Cases . . .. without taking into
consideration that, in the existing state of society, new conditions affect-
ing the reiations of persons demand the broader extensior: of . . . legal
principles. . . . | think that such a view is unduly restricted, too, by a
search for some property, which has been invaded by the defendants’
acts. Property is not, necessarily, the thing itself, which is owned; it is the
right of the owner in relation to it. The right to be protected in One’s
possession of a thing, or in one’s privileges, belonging to him as an
individual, or secured to him as a member of the commeonwealth, is
property, and,‘ as such entiled to the protection of the law. ... It
seems to me that the principle, which is applicable, is analogous to
that upon which courts of equity have interfered to protect the right
of privacy, in cases of private writings, of of other unpublished praducts
of the mind. The writer, or the lecturer, hias been protected in his right to
a literary property in a letter, or a lecture, against its unauthorized pub-
lication; because it is property, to which the right of privacy attaches. . ..
| think that this plaintiff has the same property in the right to be protected
against the use of her face for defendant's commercial purposes, as she
would have, if they were publishing her literary compositions. The right
would be conceded, if she had sat for her photograph; but if her face, or

n Introduction to Judicial Decisions and Statutes §3.1
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il
her portrajture. has a value, the value Is hers exciusively; until the use pe t be
granted away o the public. . , | dex
It would be, in my opinion, an extraordinary view which, while con- i o of
ceding the right of a PErson 1o be protected against the unauthorized ; the
circulation of an unpublished lecture letter, drawing, or otfer ideai i coi
Property, vet, would deny the same protection to a person whose ma
portrait was unauthiorizedly obtained, and made use of, for commereial b rul
purposes, . . g ’
tio;
O'Brien, Cutien and WERNER, 1), concur With Parker, Ch, J.: BarTLerr eni
and HaGHT, JJ., concur with Gray, J. i of
4 dec
i Ase
If you found the Roberson decision distressing, that is not the end of the foll
story. We will come back to Roberson at the end of this chapter and in the :
Exercise in Chapter 4, y
A decision’s citation is made up of the case’s name, references to the 1
Teporter or reporters in which the decision was printed, the name of the {
court where the decision was made, and the year of the decision. For ' i
Roberson, all this information appears in the heading on page 31.
The case name is composed by Separating the last names of the parties 1
with 2 “v.” If the opinion was written by a trial court, the name of the '
| plaintiff appears first In some appejlate courts, the name of the appellant
]

: iy one appears in the ; ¥
' : case name.
!

Reporters are publications that print decision
courts. Roberson was decided by the New York Q
of that court are published in North Eastern Rep

8, mostly from appellate
ourt of Appeals. Decisions
orter (abbreviated “N.E."),

£ins on page 442 of volume 64, Thus, I

i « Rochester Folding d

* BoxCo, 64 N.E 442 (N.Y. 1902) (In Chapter 20, you will leary more aboyut B
construeting legal citations.) - L

§3.2 The Interdependence Among Facts,

5 Whi

Issues, and Rules _ mile

.y ' diffe
Many facts are mentioned in

It m

an opinion merely to provide background, the.

continuity, or what journalists call “human interest” to what would other. (Go

wige be a tedigus and disjointed recitation, Of the remaining facts, some are dete

merely related to the court's thinking, while others caused the court to F

come to its decision. This last group could be called the determinative gene

i‘.; s facts or the essential facts. They are essential o the court’s decision‘ of fs

30




3 the apartment iy, the firse

i Introduction to Judieja] Decisions and Statypeg

§3.2

Xecause they determined the

outcome: if they had bee
decision woyld have beep different. The determinative fact
of the case— the rule of law for which the
the ‘diseovery of that rule js the most Important goa] of case analysis, Of
~Lourse, where seypry) issues are raised together ip 4 case, the court nmat
make seyera] rulings and ap Opinion may thyg Stand for severg) different

n different, the
s lead to the rule
Case stands ag Precedent— ang

rules.

The deterrni*native facts og

n be identified
rHon: §f g Particular foo had

a8 just shown You an apartment .

following facts are trye.
A,
B

C. The building a)
D,

=

dppear to be disagreeap]

e.

F. The rent is £300 per montkh, furnished, :

G. The landlord will require 4 year's lease, and if you do not stay in the
apartment for the ful] year, subleasing it to someope else would pe
dion]e, :

H

isted fact coujd not bhe determinative.

art of the factyal mosaie and might explain why yoy looked a¢

place, hut You would ot base your decision on it,

{(Go through the listed facts ang mark in the margin whether each would
determine your deeision.)

Facts recited specifically

in an opinjon Can sometimes be reformulated
generically In the hypothetical ap

ove, for €xample, a generje restatement
of fact & might be the following: “you

&Ve 4 rent-free alternative to the

31
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Cost as a bug,” :

Arule oflaw is g principle that governs how a particuiyr type of decision
is to be made —or, pyt another way, how certain types of faots are to be
treated by the officia} {such as a judge} who must malke a decisiop, Where 4
court does not state g ruje of the case, or where it ambiguously states g rule,
You might arrive ar an arguably supportable formulation of the rule hy
considering the determinative faces to have caused the result. There jg
room for interpretive maneuver wherever you could reasonably interpret
the determinative facts narrowly (speciﬁcaily) or broadly (genericaily).

Notice how different formulations of g ryla can be extracted from the
apartment example. A narrow formulation might be the following:

A law student who has a choice between renting an apartment and
living in the second floor of an aunt’s house should choose the iatter
where the student has had to borrow Money to go to [aw school; where
the apartment’s rent is 500 per month but the aunt’s second floor ig
free except for bhus fares; where the student must work i El Pago
during the summer; and where it s difficult locally to sybleage an
apartment.

lation is limited to the specific faots given in the hypo-
thetical it coulg directly govery only a tiny number of future decision-makers.
It would not, for example, directly govern the member of the clergy described
above, even if she will spend i
Although » decision-make
analogy from the narrow ruj
able formulation, stated gen

A student op a tight budget should not 8ign a year’s leage where the
student cannot live in the leased property during the summer and
where 4 nearly free alternative js available.

A person with limited funds should not lease property that that person
cannot fully use where there is a nearly free alternative.
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way The following, however, is so broad a8 to be meaningless:
be- ‘ .
ave A person should not spend money in a way that would later lead to
for problems.
the '
aw Reading opinions is not easy. “Cases do not unfold their prineiples for the
s : asking,” wrote Benjamin Cardozo, “They vield up their kernel slowly and
to | painfully.” Kenney Hegland adds, "Reading law is a skill . . . which must he
le i' developed. . .. Usually, when we read, we are passive; it's like watching

television. . . . Reading judicial opinions, [however,} you must be an active
by participant; you must take them apart™ ung] you figure out what makes
e

each decision tick,

Often, courts do not explicitly state the issue, the holding,

) which the case is to stand as precedent, and the determin

: not usually labelled as such. Whenever 4 court gives less

planation, you must use what is explicitly stated to pin do
implied. ... - . . ..

* The determinative facts, the issue, the holding,

pendent.on each other. In the apartment hypothetical, for example, if the

to an offer to join the
~—the selection of determinative
nly determinative one would be fact
to a car.”) You will often fing yourself
the issue or the holding to fill in what

or the rule for
ative facts are
than a full ex-
Wh what is oniy

American  Automobile Association?”
facts would also change. (In fact, the o
K: “You neither own nor have access
using what the court tells you about

e et

specify which facts are determinative, you might discover ¢

he rule and the
the following questions:

Who is suing whom over what series of events and to get what relief?

1

2. What issue does the court say it intends to decide?
3. How does the court decide that issue?
4,
5

On what facts does the court rely in making that decision®
What rule does the court enforce?

In answering the fifth question, use
the apartment hypothetical: develo
{broad, narrow, middling) and ide
have had in mind.

the same kind of reasoning we applied to
p several different phrasings of the rule
ntify the one the court is most likely to

192%’».2 of the Judicial Process 29 (Yale U, Press’

2. Kenney Hegland, mernduction 1o the Study and Prao

1. Benjamin Nathag Cardozo, The Nature

tice of Law 72 (2d ed., West 1995).
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§3.2 [ntroduction to Law and Its Study t An lntr
) ]
Exercise Il. Analyzing the Meaning of Roberson v. § Chapt
Rochester Folding Box Co. § privacy
What was the issue on appeal in Roberson? What rule did the appeilate 3 A ju
court enforce? What were the determinative facrs? Be prepared to state and £ law for
argue your canclusions in class. § of law:
2 to Ms.
j%: know
. could 1
§3.3 The Anatomy of a Statute E get the
B Stat
” 3 a publi
The Roberson decision was so unpopular that the following year the 1 those
New York legislature enacted a statute providing exactly the relief that sion. i
the Roberson court held was unavailable under the common law. The alaw s
Roberson majority understood that that might happen. Recall the majority’s ;’é prohib
words: “The legislative body eould very well interfere and arbitrarily pro- B remed:
vide that no one should be permitted for his own selfish purpose to use the : condu
picture or the name of another for advertising purposes without his cor. code, T
sent.” The-statute has been amended several times since enactment. Here is &
its current form:
- Exer
New York Civil Rights Law 8§ 50-51 o :
) ‘ ea
. S : or reqL
§50. Right of Privacy ‘ or requ
A person, firm or corporation that uses for advertising purposes, or : quenc

for the purposes of trade, the name, portrait or picture of any living
person without having first obtained the written consent of such per-
8om . . . is guilty of a misdemeanor.

§ 51. Action for Irijunction and for Damages

Any person whose name, portrait, picture or voice is used within
this state for advertising purposes or for the purposes of trade withouyt
: the written consent first obtained as above provided [in § 50] may
g maintain an equitable action in the supreme court of this state against

the person, firm or corporation $o using his name, portrait, picture or

voice, to prevent and restrdin the use thereof; and may also sue and

recover damages for any injuries sustained by reason of such use and if

the:defendant shall have knowingly used such person’s name, portrait,
; picture or voice in such manner as is forbidden or declared to be
R unlawful by section fifty of this article, the jury, in its discretion,
P may award exemplary damages. . . .

(Although these sections are an improvement over Roberson, they J
still represent a narrow view of the right to privacy. In the Exercise in
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o Introduction to Judicial Decisions and Statutes

uld use a person’s picture in advertis
et that person’s permission or pay da

Statutes do not contain Stories. Some statutes create things. If a state has
public university or a system of state parks or a public utility commission,

tes. A statute can also grant permis.

g the Meaning of §§ 50 and 51
of the New York Civiy Rights Law

olate this prohibition
(List &l the possible conse-
50 and 51 change the rule of Roberson?




Briefing
Cases

§4.1 Introduction

fn law school, the word brief can mean either of two things. Within =
few months, you will ledm how to write an appellate brigf, which— despite
its name—is a large and complex document, written to persuade a court
to rule in favor of one's client.

Another kind of brief is a short analytical outline of a court’s opinion.
Students make these outlines to prepare for class, and you are about to
write one now. (In law students’ vernacular, you are about to brief a case.)
The purpose of briefing is to figure out the logie through which the case was
decided. :

§4.2 Howto Brief « Case

Just as no two lawyers share exactly the same thinking and working
methods, no two law students brief in precisely the same way. Moreover,
you will brief inidividual cases differently depending on the case’s complex-
ity and the course for which you are reading it.

Think of the briefing method set out below as a starting point. Adapt it as
needed to the different sorts of opinions you study,-and, :as you go along,
modify it also to suit the work habits you find most effective in the different
classes for which you must prepare.




§4.2 ‘ . Introduction-to Law and Its Stady

Yz

A brief might include, in outline form, the following items:

1. the title of the case, its date, the name of the court and the place
where the opinion can be found s

2. the identities of the parties ‘ '

3. the procedural history

4. the facts

5. the issue or issues

6. a summary of the arguments made by each side

7. the holding and the rule for which the case stands

8. the court’s reasoning

9. the judgment or order the oourt made as a result of its decision

10. any comments of your own that may be useful but that are not
covered by any other category

Each of these categories bears explanation.

1. Title, date, court, location of opinion. This is the easiest part. For
Roberson, a brief might begin as follows:

Case: Roberson v. Rochester Folding Box Co,
(N.Y. Ct. App. 1902)
page 29

If you were briefing a case researched in the library, however, you would
use the citation (64 N.E. 442) in place of a page number in the text. The
point is to identify the place where the opinion can be found.

2. Identities of parties. This requires some thought: how do the iden-
tities of the parties frame the controversy® In Roberson, for example, you
might write:

Parties: P = a person whose picture was used in advertising
Ds = two companies that used that picture

Should you add that one of the defendants manufactured flour and the other
apparently manufactured its packaging® Should you also add that the plain-
tiff did not consent to the use of her picture in advertising? If you believe
those are mere background facts, then you would include them in your brief
on.ly if they are needed to make sense cut of the story. On the other hand, if
youbelieve that either the nature of the defendants’ businesses or the plam-
tif?s nonconsent is important to the court’s reasoning, then you should
make sure that your brief records those facts. (Because these are matters
of identity as well as events in the story, it really does not matter much
whether you add them under “Parties” or under “‘Facts,™)

3. Procedural history. Here list the litigation events that are essential
to the decision the court must make. Most published opinions are from
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<" Priefing Cases 542

appellate courts, and an appellate procedural history includes the trial
oourt rulings appealed from. In Roberson, for example:

Proc. Hist.: P sued to enjoin distribution of the picture and for
damages. Ds demurred to complaint. Gt below held
complaint stated a cause of action. Ds appealed.

4. Facts. Here write a short narrative limited to the determinative facts
and whatever other details are necessary to make sense out of the story.
Omit facts that neither are determinative nor are needed to make the story
coherent. Do not just repeat the story you read in the case, Isolate and list
the facts that the court considered important enough to emphasize.

5. The issue. Define the dispute before the court. Usually, the issue can
be framed well in more than one way. But it can also be framed badly in
more .than one way. These statements of the issue in Roberson are tech-
nically eorrect but not very helpful:

Did-the ecomplaint state a cause of action? -
Did the lower court correctly hold that the complaint stated a cause of
action?

'The Roberson court did have to decide whether the complaint stated a
cause of action. But the first example tells us nothing about the real con-
troversy. The second example is better because it is a little more precise.
Roberson was an appeal, and appeals determine whether lower courts have
erred. But we still do not know what all the fuss was about. This is much
more helpful:

Issue: . Did New York recognize a common law right to
privacy?
So is. this:
Issue: Could a plaintiff enjoin and get damages for the use of

the plaintiff's picture in advertising where the plaintiff
had not consented to that use?

These are the important questions that the Roberson court answered, and
either would be fine in a brief for a law school class. They are the reasons
why lawyers, judges; and law students would read the case a century later,

In framing issues, keep the following in mind:

First, refer to the governing rule, and if 2 particular element of that rule is
in controversy, specify the element. You can refer to the rue explicitly
("Did New York at that time recognize a common law right to privacy?”)
or implicitly (“Could a plaintiff enjoin and get damages for the use of the
plaintiff’s picture in advertising where the plaintiff had not consented to
that use?”).
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§4.2 Introduction to Law and Its Study

Second, it often helps to allude to encugh of the determinative facts
to make the issue concrete. The last example above refers to the picture,
the advertising, and the lack of consent. That is enough here. Do not pack
into the issue every one of a long list of determinative facts. Include only
the most central ones. But when a court is faced with the question of
whether to recognize a rule that it has not recognized before, a perfectly
good issue can be framed without reference to facts because the real ques-
tion—whether to change the law-—can be bigger than the parties’ facts,
even though the facts are a significant part of the court’s reasoning. That
is why both of the last two examples above are good statements of the
issue,

Finally, in some cases the procedural posture is important and should be
part of the issue. But Roberson is not one of them. There, the real issue was
whether New York would recognize a particular kind of cause of action.
Although the court also had to decide whether a lower court had erred in
refusing to dismiss the complaint, adding that aspect to the issue makes it
needlessly complicated:

Did the lower court err in overruling the demurrer on the ground that
New York should recognize a common law right to privacy?

You will, however, read other cases in which the procedure is important
enough that it should be stated in the issue,

6. A summary of the arguments made by each side. Do not go
overboard. Record the essential points of each side’s argurnent.

7. The holding and the rule. Holding and rule have overlapping
meanings. The rule of a case, or the rule for which a case stands, is a
principle that can be applied to decide other controversies in the future,
like the rules examined in Chapter 2 and in §3.2. When discussing cases
{but not statutes), holding can mean that, too. Or it can mean, in a nar-
rower sense, the answer to the issue before the court, and often that issue is
put in procedural terms.

In Roberson, you could say that the holding was that the complaint did
not state a cause of action, or that the lower court erred in overruling the
demurrer. The rule, of course, would be that New York did not recognize a
common law right to privacy, or that in New York at that time a plaintiff had
no remedy when someone else nsed the plaintiff's picture in advertising,
‘even-without the plaintiffs consent. And a great many lawyers, when re-
ferring to that rule; might call it the holding,

A law school professor who asks you for the holding of a case might
want to know the procedural holding, or the rule, or both. Most probably,
the professor wants to know the rule, and will be interested in the proce-
dural holding only if the nature of the ¢ase makes it important. That is
understandable: after all, we read these cases to learn about that rule
and for little else.
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prisfing Cases §4.2

# your formulation of the issue asks—as in Roberson —whether a

certain principle is law, it might be enough just to list the issue and its
answer:

Isstre: Did New York recognize a common law right to
- privacy?
Holding: No.

That does represent the rule of Roberson. There is no need for a separate
statement of the rule.

But another statement of the issue might call for a separate statement of
the rule. That is particularly true when the issue is expressed with specifics
about the facts or the procedure;

Issue: Could 2 plaintiff enjoin and get damages for the use of
' the plaintiff's picture in advertising where the plaintiff
had not consented to that use?

Holding: No. _
Rule: New York did not recognize a common law right to
privacy.

Just as we formulated broad and narrow principles from the apartment
hypothetical in §3.2, a case’s rule can be stated narrowly or broadly,
depending on how you conceptualize the determinative facts:

Narrow: ‘At that titne, a New York plaintiff could not enjoin and
get damages for the use of the plaintiffs picture in
advertising where the plaintiff had not consented to
that use,

Broad: New York did not recognize a common law right to

: " privacy.

As with the apartment example, the narrow rule would direetly govern
only a smaller number of future controversies, while the broader formu-
lation will have a wider utility. (The common law right to privacy is not
limited to advertising.) Part of a lawver’s creativity is discovering deeper
meaning in an opinion by devising several alternative formulations of a
rule. The art is to phrase the rule broadly enough that it has a reasonably
general applicability, but not so broadly that it exceeds the principle that
the court thought it was following, Within these limits, many opinions will
afford several different but arguable ways to phrase a particular rule.
Sometimes a court provides a suceinct staternent of the rule. At other
times, the court merely sets out the facts and issue and then, without saying
much more, decides for one. party.or the other. In the first kind of opinion,
the court’s words provide one — sometimes the only — phrasing of the rule.

In the latter, you must construct the rule yourself out of the determinative
facts, '




§4.2

Introduction to Law and Jts Study
8. The court’s reasoning. Here Summarize the court's thinking, noting %
both the steps of logic the court went through and the public policies the f‘“ o
court thought it was advancing through its decision. % "
9. Judgment or order. What did the court do as a result of jts holding? %
Usually, it will be enough for you to write “reversed,” “affirmed,” “motion %
denied,” or whatever Judgment or order the court made, iﬁ
10. Comments. Did the court write any instructive dicta® Do you %
agree or disagree with the decision? Why? Does the briefed case give you %«
& deeper understanding of other cases you have already studied in the same %
course? Does material in a concurring or dissenting opinion add to your %
understanding? ol
I an opinion resolves several issues, you will need to go through items ' 4
5 through 8 separately for each issue. For example, the middle of a brief of a

two-issue decision might look something like this:

Issue #1: . . . arguments: . . .
holding: . . . -
rufe: ... ?
reasoning: . , :
Issue #2: . arguments: ., , . E
‘ holding: . . . f;g
rule; .. &
reasoning: . . . %
Read the entire opinion at least once before beginning to brief. You might %
work effictently by making some temporary notes as you read, but you will %
waste effort If you start structuring vour understanding —which is what ;E
briefing does — before you are able to see the decision as g whole,
A long-winded brief filled with the court’s own words is far less useful
. than a short one in which you have boiled the opinion down to its essence.
Briefs are a means, not an end: for you the hard work will be to understand
what happened in the case and why, and the brief js only a repository for

your analysis. You will waste effort if you spend too much time in writing &
and too little in thinking, In fact, if you:do little more than edit the court’s &
words into a brief, you have probably -not: understood the case. A better ]
practice is to quote only those _words‘.that:areitruly essentialite the case’s F
Jneaning. Dl L oL

" “You brief cases, not to get them right,.but as a way of foreing vourself
into the thick of things.”™ And “yowlears law by struggling with it, not by
: memorizing it, not by buying commercial-outlines 2.

EESE PR

§4.2 1. Kenney Hegland, Introdiuction 1) the Study and Praceice of Lave 85 (24 ed,, West
1995),

2. 1d. at 58.
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pxercise- Briefing Costanza v. Seinfeld

rechnigques described above, write out a brief of Costanza V.

» ysing the
- seinfeld.”

COSTANZA V. SEINFELD
181 Misc. 2d 562, 693 N. y.5.2d 897
(Sup. Ct., N.Y. County 1993)

HAROLD TomKms, J.

A person is seeking an enormous sum of maney for claims that the
New York State courts have rejected for decades. This could be the plot
for an episode in a situation comedy. Instead, it is the case brought oy
plaintiff Michael Cosianza who is suing the comedian, Jerry Seinfeld,
Larry David (who was the cocreator of the teievision program “Seinfeld"],
the Naticnal Broadcasting Company. inc. and the production comparies
for $100 million. He i&seeking relief for violation of New York's Civil Rights
Low §§ 50 and 51.. - .

The substantive assertions of the complaint are that the defendants
used the name and fikeness of plaintiff Michael Costanza without his
permission, that thiey invaded his privacy. Jand] that he was portrayed
in & negative, nugmiliating light. . . Plaintiff Michael Costanza asserts that
the fictional character-of George COstanza in the television program
“Seinfeld” is mased upon him, In-the show, George Costanza is & long-
time friend of the lead character, Jerry Selnfeld. He is constantly having
problems with poor employment sijuations, disastrous romantic refation-
ships, confiicts with his parents and general self-absorption.

 Plaintft Michael Costanza points 10 various similarities Detween
nimself and the character George Costanza 10 notster his claim that his
mame and likeness dre being appropriated. He claims that, like him,
George Costanza is <hort, fat, bald, that he knew Jerry Seinfeld from
college purportedly as the character George Costanza did and they
both came from Queens. plaintff Michael Costanza asserts that the
self-centered nature and unreliabiliy of the character George Costanza
are atributed to him and this huriliates him.

The issues in this case come before the court [through| & preanswer
mation to dismiss. . . . [PJlaintd Michael Costanza's claims for being
placed in a falseslight and invasion of privacy must be dismissed. Tney
cannot stand because New York 1w does not and never has allowed &
common-aw claim for invasion of privacy, Howell v. New York Post Co.,
81 N.Y.2d 115 1993); Freihofer v. Hearst Corp., 65 N.Y.2d 135 (1985}
As the New York Court of Appeals expizined,

White fegat scholarship nas been influential in the development of a tort for
intenticnal infliction of emotional disress, it has had less success in the

3. This case was suggested by Julie Close, together with Grace Tonner, Kenneth Chestek,
and Jo Anne Durako,

43




§4.2 . Introduction to Law and Its Study

development of a right to privacy in this State. In a famous law review article
writter1 more than a century age, Samuel Warren and Louis Brandeis ad-
vocated a tort for invasion of the right to privacy. . . . Relying in part oh this
articte, Abigail Marie Roberson sued a flour company for using her gicture,
withour consent, in the advertisement of its product (Roberson v. Rochester
Folding Box Co., 171 N.Y. 538). Finding a tack of support for the thesis of the
WarrervBrandefs study, this Court. in a four to three decision, rejected
plaintff's claim.

The Roberson decision was roundly criticized. . . . The Legislature responded
by enacting the Nation’s first statutory right o privacy (L. 1903, ch. 132],
now codified as sections 50 z2nd 51 of the Civil Rights Law. Section 50
prohipits the use of a living person’s name, portrait or picture for "advertls-
ing” or “trade” purposes without prior written consent. . .. Section 50
provides criminal penalties and section 51 a private right of action for da-
mages and injunctive relief, :

Howell at 122-123. In New York State, there is |still] no common awright |
to privacy, Freihofer v. Hearst Corp. at 140, and any relief must be sought ¢
under the statte, S

The court now turns to the assertion that plaingff Michael Costanza’s
name and likeness are being appropriated withiout his written consent.
This claim faces several separate obstacles. First, defendants assert that
plaintiff Michaef Costanza has waived any claim by [personally} appearing
on the show. [This defense fails becatise the| statute clearly provides that
written consent is necessary for tse of a person’s name or likeness, Kane v.
Orange County Publs., 232 AD.2d 526 {2d Degt. 1996). However, de-
fendants note the limited nature of the relief provided by Civil Rights Law
§§ 50 and 51. It extends only to the use of a name or likeness for tracte Or
advertising, Freihofer v. Hearst Corp., at 140. The sort of commercial
exploitation prohibited and compensable if violated is solicitation for pa-
tronage, Delan v. CBS, Inc, 91 AD.2d 255 (2d Dept. 1983). In a case
similar to this lawsuit involving the play “Six Degrees of Separation,” it was
neld that “works of fiction and satire do not fall within the narrow scope
of the statutory phrases ‘advertising” and ‘trade,” Hampton v. Guare, 195
AD.2d 366 {Ist Dept. 1993). The Seinfeld television program was &
fictional comedic presentation. It does not fall within the scope of
trade or advertising. . . .

Plaintff Michae! Costanza’s claim for violation of Civil Rights Law §§ 50
and 51 must be dismissed. . . .

After briefing a decision, ask yourself now it fits into the subject ycu are
tearning. Why did the editor of the casebook include the decision you briefed?
What lesson does it teach you about the law? If the preceding decision of
decisions involve similar issues, how does the one you have just briefed expand
on what you learned from the others? What, for example, did you learn about
the right to privacy from Roberson, and how does Costanza add to that? In
other words, step back far enough to see the larger picture.

44




